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Introduction

When Esat Digifone was announced as the winner of the second mobile phone licence competition on 25 October 1995, many observers regarded the result as something of a surprise.  Persona had been firmly installed as the bookies’ favourite for the competition.  Indeed the Persona team had consistently sought to portray themselves as the clear front runner as part of their public relations strategy; they seemed to believe that they merely had to turn up to win.   When Esat Digifone pushed Persona into second place, there was much talk of how it was a small Irish company had managed to out-prepare and out-perform some of the world’s largest telecommunications companies (including Motorola who were part of the Persona consortium). Many were asking “Where did Esat Digifone come from?”, “How did Esat Digifone win this competition?” The answer is simple.  Esat Digifone won the competition because they submitted the best bid. Esat Digifone just wanted it more.
Nobody who had worked as part of the Esat Digifone team was surprised with the result.  The Esat Digifone team had prepared their bid meticulously over a lengthy period.   No stone was left unturned; Esat Digifone went that extra mile in every element of its bid.   Sometimes the best team wins.  It did so in this instance.

The second mobile phone licence was awarded on foot of a competitive tender process designed and supervised by an independent and internationally renowned Danish consultancy firm, Andersen Management International (“AMI”).  Prior to being involved in the second Irish mobile phone licence process, Michael Andersen and his AMI team of specialist telecommunications consultants had been involved in competitive processes relating to the awarding of over 120 telecommunications licences in almost 50 countries right around the world. 
Michael Andersen, the principal of AMI, has publicly acknowledged that not only was Esat Digifone definitely the best applicant for the second Irish mobile phone licence, but that it had submitted one of the very best bids AMI had ever seen in its vast experience of, and involvement in, these type of telecommunications competitions right around the world.  The following written statement by Mr. Andersen on behalf of AMI is illustrative of that firm belief: 

"The quality and consistency of Esat Digifone’s application with regard to the extent and content of the information provided is among the absolute best that AMI have seen during the many evaluations that AMI at that time and since then has participated in."
 
AMI went on to state on the same page of the Memorandum to the Tribunal:

 

“It is also the opinion of AMI that Esat Digifone – objectively and after taking into consideration the issues of criticism mentioned below – handed in the best application as against the other applicants according to the evaluation criteria and their descending order of priority.  In AMI’s opinion the evaluation result nominating Esat Digifone as the winner thus was and is the right result”.  
This view as to the merits of Esat Digifone’s success was unequivocally endorsed in the sworn evidence given to the Moriarty Tribunal by every single civil servant from the Department of Transport, Energy and Communications and from the Department of Finance who was involved in the cross departmental project team which was specially constituted to handle the second mobile phone licence process.  To a man and a woman, every single one of the civil servants involved in the second mobile phone licence process stood over the integrity of the final result.  
The only parties that have continued to challenge the result of the competition are members of losing consortia and the Moriarty Tribunal’s legal team.  One of the many unanswered questions relating to the operations of the Moriarty Tribunal is how it is that the Senior Counsel leading the Tribunal’s attack on the integrity of the licence process was formerly Senior Counsel to Persona; the losing applicant which has since sued the State arising from its involvement in the second mobile phone licence process.  Some months prior to his involvement as lead Counsel to the Moriarty Tribunal, Mr. Jerry Healy SC had advised Persona as part of their intensive efforts to overturn the competition result and to prevent the awarding of the second mobile phone licence to Esat Digifone.
Whatever about performing best in the competitive process, Esat Digifone went on to prove its credentials as the best applicant where it mattered most; in the Irish marketplace.  Esat Digifone delivered on every one of the promises and commitments made in its bid application; in some cases dramatically.  Esat Digifone would go on to win 42% market share making it the most successful ever second mobile entrant in a European Union market.  Esat Digifone was a phenomenal Irish success story.  Through a combination of determination, hard work and no little imagination, Esat Digifone shook up the Irish telecommunications market.  Things would never be the same again.

The Moriarty Tribunal’s 9 year inquiry into the awarding of the second mobile phone licence is little more than a distasteful patchwork quilt of rumour, innuendo and jaundiced supposition.   Put simply, there is no evidence in support of the Tribunal’s preferred conspiracy theories of wrongdoing in relation to the second mobile phone licence process.  There is no smoking gun.  Mr. Michael Lowry was simply not involved in the second mobile phone licence process.   No evidence whatsoever has been presented to the Moriarty Tribunal that Mr. Michael Lowry interfered in that process or favoured that he Esat Digifone in any way.  
The Tribunal however simply refuse to see the truth.  The fact that the Tribunal’s vindictive approach would require deliberate efforts to damn the reputations of dozens of people in the process (including many senior and respected career civil servants) does not appear to have been a factor in its deliberations.  The Moriarty Tribunal only ever wanted one result.  Nothing else mattered.    Coming up empty handed on the licence process is the disaster scenario for the Tribunal and its team of multi-millionaire lawyers.  This reality is now staring them in the face.
Mr. Denis O’Brien remains proud of his contribution to the development of the telecommunications industry in Ireland through both Esat Telecom and Esat Digifone.  In particular, he remains proud of the thousands of young Irish people who shared his vision in Esat Digifone and who worked tirelessly to make the business the massive success that it ultimately was.  A great many of those people involved in Esat have gone on to spectacular success elsewhere in Ireland and abroad.  They are a great credit to Ireland.  Sometimes with great endeavour comes great success; Irish people should not forget that simple principle.  There is no substitute for hard work.
There will always be the naysayers and the begrudgers.  There will always be those who are suspicious or jealous of success; particularly of Irish based success.   There will always be those on the sidelines who are quick with snide and ill-informed opinion; those poisoned by begrudgery, often borne from personal failings or shortcomings of their own.  For these people, it is always much easier to sit in ivory towers and judge and cast aspersions on the efforts of others than it is to roll up your sleeves and get involved in creating and contributing something tangible; something of real value.  The Moriarty Tribunal legal team and those involved in propagating the campaign of rumour, innuendo and supposition fall four-square into this category of unfortunates.  
Esat Digifone was no flash in the pan.  It was not an overnight success or a case of simply being in the right place at the right time.  Like virtually all commercial success stories, it was 99% perspiration and 1% inspiration.   Sacrifices were made and dreams were realised. Esat Digifone’s success was a long time in the making and a culmination of huge effort by a hungry team.   Nothing that the Moriarty Tribunal can say will ever devalue those achievements. 
Esat – the beginning of the story
Back in the early 1990’s, the Irish Government was very reluctant to allow any fixed line competition to the state owned incumbent monopoly provider, Telecom Éireann.  This reluctance continued despite the existence of the 1990 European Union Services Directive which provided for the introduction of competition in the fixed line business market. When competition was finally allowed in Ireland, new fixed line competitors could only connect business customers to their networks via a leased line rented from Telecom Éireann.  The protectionist approach would continue for many years.
In 1991, Mr. Denis O’Brien founded Esat Telecom ("Esat") and immediately applied to the then Minister for Communications, Mr. Seamus Brennan T.D, for a telecommunications licence. Denis O’Brien saw the potential opportunities presented by telecoms liberalisation in Ireland.  The excessive telephone charges of Telecom Éireann had led to the international recognition that Irish telephone costs were far too high for a country so dependent on foreign trade. The establishment of the International Financial Services Centre (IFSC) at this time reinforced Mr. O’Brien’s view that Ireland desperately needed real competition in the telecommunications market. Eventually, and despite systematic obstruction by Telecom Éireann, the competition introduced by Esat Telecom would bring fixed telephone charges down by over 40%. 

Having established Esat Telecom in 1991, Denis O’Brien immediately invited a number of business people with strong experience of the private and public sectors in Ireland to join the Esat board. The selection of a strong and experienced board was to prove invaluable in the building up of the company in the years ahead. The following people served as Directors of Esat Telecom: 
Denis O'Brien
Denis O'Brien Snr.

Thomas Keavney 
 John Callaghan
Leslie Buckley
Padraig O'hUiginn

Richard O'Toole 
 Mark Roden
Massimo Prelz
Mike Kedar


Paul Connolly         Brendan O’Kelly
The first Chief Executive of Esat Telecom was Mr. Doug Goldschmidt. Previously Mr. Goldschmidt had been Head of Regulatory Affairs at Panamsat; a US based satellite company competing with the monopolist Intelsat. Soon after his arrival in Ireland, Doug Goldschmidt told Denis O’Brien that the Irish Government would soon be compelled to issue a second mobile phone licence allowing a new operator compete with Telecom Éireann's mobile subsidiary Eircell. Denis O’Brien was impressed by Doug Goldschmidt's knowledge of European Union regulatory affairs, which he had obtained through spending a lot of time on behalf of Panamsat getting permissions from the European Union governments to uplink and downlink satellite services.  Mr. O’Brien believed that Mr. Goldschmidt’s experience would be very helpful to Esat in its battle to get a licence to operate long distance services, but also to press the Irish Government to hold a competition for the awarding of a second mobile phone licence.
During one of his visits to the European Union’s Competition Directorate in Brussels, DG (IV) (in order to get EU support for Esat Telecom's fixed licence applications) Mr. Goldschmidt enquired as to when the Irish Government would be asked to hold a competition for a second mobile phone licence. He was then made aware of the Commission's plans to adopt a Directive forcing the issuing of second mobile licences if Member States did not do so voluntarily. 
Some year later in 1996, the European Union would introduce a mobile phone directive (Directive 96/19 EC) for the purpose of introducing competition to the state controlled telecom companies in the area of mobile telecoms services. In advance of this EU directive, Ireland had been very slow to implement the European Union's stated policies of liberalisation compared with other EU Member States. The Department of Communications only first mooted the possibility of a second mobile phone licence in 1993.  Ireland was lagging very far behind in the liberalisation of its telecommunications markets; particularly in the mobile telecommunications market.  There was a growing recognition in Ireland that this reluctance to liberalise the market was severely hindering Ireland’s economic growth and development, as well as harming Ireland’s reputation abroad as a place to do business. 
After eventually being granted a value added services licence (“VAS Licence”) to operate its long distance service by the Minister for Communications, Mr. Brian Cowen T.D, Esat Telecom decided to launch long distance services for the Irish corporate market in March 1993. (The fixed line residential market would not be liberalised until 1998). The press launch for Esat’s long distance service took place in the Shelbourne Hotel with Minister Brian Cowen T.D officiating.   

For two years prior to this launch, the Department of Communications had stalled the granting of Esat's VAS licence.  This was despite the existence of the 1990 Services Directive which guaranteed any company that met certain criteria the right to be granted such a licence. It was only after Minister Brian Cowen T.D. came to office that the Department decided to issue value added services licences to new operators. Unfortunately, while Esat immediately signed up numerous large corporate customers to its service, Telecom Éireann deliberately delayed, often by six months, the provision of the required leased lines for the connecting up of these customers to Esat's international gateway switch in Fenian Street, Dublin.   These anti-competitive actions severely hampered Esat Telecom’s ability to grow its fixed line business offerings.
Having visited numerous emerging telecom companies worldwide, Denis O’Brien recognised that in order to be a forceful competitor to Telecom Éireann, Esat would have to offer its customers both a fixed and mobile service by being present in both of these market segments. Esat could then realistically try and obtain 25-30% of the overall Irish telecoms market. It was accordingly natural that Esat was prepared to compete for the second mobile licence once it was made available by the Irish Government.  Ultimately, Esat achieved 25% combined market share and its target of combined fixed and mobile revenues of €650 million in mid-2000.  Esat’s mobile offering (Esat Digifone) would go on to win 42% market share, making it the most successful second entrant ever in a European Union mobile market.
In March 1994, Mr. Mark Roden and Mr. Denis O’Brien visited Callnet in Toronto, Canada.  At that time Callnet was competing very successfully against the incumbent Bell Canada. Callnet introduced Esat Telecom to the idea of using autodiallers. Callnet had thousands of these black boxes installed at the back of customers PABXs (exchanges).  Autodiallers had intelligence which allowed the PABX to route all long distance calls over the public switched (fixed) network to the nearest Callnet local switch. These black boxes obviated the need to seek leased lines and were very easy to install. On arrival back in Ireland, a supplier of autodiallers was identified in the United Kingdom and soon Esat Telecom began to install autodiallers at its customers' premises.  Autodiallers provided an alternative to the use of Telecom Eireann leased lines and alleviated the bottleneck in Esat Telecom’s services that Telecom Eireann was deliberately creating.  Because of his experience in regulatory matters, Callnet founder and former Chairman Mike Kedar was invited to join, and did join, the Esat Telecom Board. 

The introduction of autodiallers dramatically reduced the backlog of customers waiting for Esat Telecom's fixed line services, but it also allowed Esat generate sales revenue immediately for new customers. Esat was also able to offer its services to smaller revenue generating customers who, prior to that, could not get the service because of the high rental cost of leased lines. Instead of only being able to go after customers that spent £5,000 per month on trunk/long distance calls, Esat could viably service companies spending as little as £200 per month.  However, Esat Telecom’s efforts in this regard were aggressively challenged by Telecom Éireann over a lengthy period.
In November 1994, Esat Telecom (via its holding company Communicorp Group Limited) received venture capital funding from Advent International Plc; one of the world’s largest private equity funds based in the US. Advent invested $10,000,000 in return for a 33% stake in Communicorp. Funding was provided by Communicorp from this investment to its 90% owned affiliate, Esat Telecom.  This $10,000,000 Advent International investment helped Esat to fund and aggressively launch its new long distance voice services in April 1995. New Esat Telecom switches were installed in Cork, Waterford, Limerick, Shannon and Galway. For the first time Irish businesses had a choice of providers for international long distance and national trunk calls. Due to Telecom Éireann’s deliberate delays in installing leased lines together with their high installation charges and rental costs, Esat Telecom's regulatory and engineering departments were constantly looking at alternative ways of connecting its new customers. 

On 11 June 1994, Esat submitted a discussion document to the Department of Transport, Energy and Communications regarding "the possible criteria for evaluating competitive tenders for a GSM licence". Esat stated publicly that it was against the idea of a straight auction for the licence as this would favour an "open chequebook" strategy from international mobile companies, which would make it very difficult for Irish companies to compete. The financial burden imposed by paying a high price for the licence would also seriously restrict the opening up of a competitive market in mobile telephony. This is because the new licence holder would have to recover the high upfront cost of the licence either through higher toll charges or the curtailment of development expenditure. Esat Telecom believed that a straight auction process would be anti-competitive and contrary to European Union telecommunications policy.

Esat decided not to canvass for the dropping of the auction process or to complain to the DG IV (the Competition Directorate of the European Commission), as it did not want to further irritate the Department of Transport, Energy and Communications and obstruct their plans. Esat Telecom was already in a major regulatory battle with the Regulatory Division of the Department regarding the use by Esat's fixed line business of autodiallers and the difficulty in getting DDI / DDO (direct dial in / direct dial out) capacity from Telecom Éireann. At the time, Esat felt that here was no point opening up another battlefront in an already fraught relationship with the Department of Transport, Energy and Communications.
Esat Telecom’s position in relation to the straight auction concept was strengthened considerably when it became aware in 1995 that the European Commission was investigating the Italian government for the manner in which it had granted GSM licences. Italy had decided that the Government owned monopoly, Telecom Italia, would get its mobile licence for free, but that the new entrant, Omnitel, would pay a substantial fee. The EU Commission decided that by doing so, Italy was breaking EU competition rules and ordered the Italian Government to take "compensatory measures to ensure that there was a level playing field". 
Based on this case and the position adopted by the European Commission, Esat was confident that sooner rather than later, the European Commission would review the Irish second mobile phone competition and insist that Eircell pay the same approximate fee as the new licensee.  Indeed, this is why the second mobile phone licence fee was ultimately fixed at IR£15 million.  Developing EU Competition policy at that time favoured the abandonment of a straight “auction” process on the basis that it simply rewarded wealth and financial muscle and defeated the very goals that competition and market liberalisation were seeking to achieve.
When Esat Digifone successfully won the second mobile phone licence competition, some media commentators (prompted by the disgruntled losing applicants) suggested that Esat had somehow persuaded the European Commission to “cap” the licence fee at the low amount of IR£15 million to benefit Esat Digifone and that representations had been made by Padraig O’hUiginn in Brussels to this effect. All of these scurrilous allegations were totally untrue and wholly without foundation.   
Such unfounded allegations were just one of a great many instances of “sour grapes” emanating from the losing camps.  However, these allegations would develop over time into a more sinister and vindictive campaign which has continued right up to the present day.  Members of the Moriarty Tribunal’s legal team have been willing participants in this pro Persona campaign. It does appear that some of the losing applicants invested a bigger effort into seeking to derail or upset Esat’s win in the second mobile phone licence competition than they invested into the actual competitive process itself.
An illustration of the protectionist practices that Esat had to deal with during that period was where the Irish Government had allowed Telecom Eireann’s cell service provider, Eircell, a derogation from the planning requirements so that it could construct its masts in whatever location it sought up until 1995.  The competing privately owned entity would not benefit from any such derogation. Again, this illustrated the unfair advantage that the State had afforded to Eircell and the huge obstacles that were consistently being put in front of new competitors at that time. 

By late 1993, Esat began preparing for a mobile phone licence bid that it knew would inevitably take place in the near future. Esat’s preparation began with the putting together a small project team consisting of: 

Edward Kelly (Project Leader) 

Seamus Lynch
Derry Flood
Peter White 

Gay McCarron (Ex Head of Planning, Dublin Corporation) 

Interim work was undertaken to help in the development of a realistic business plan for the licence bid. This work included: 

· A comprehensive nationwide market research study undertaken by the MRBI to establish market needs and demand for mobile services in which over 1,000 existing module users and non-users were interviewed; their telephone bills were analysed to determine calling patterns and monthly spend; and
· The design of a national backbone SDH trunk network (backbone network) to distribute and receive telephone calls around the country. 
On 11 June 1994, Doug Goldschmidt sent a letter to Mr. Martin Brennan and Mr. Sean McMahon of the Department of Transport, Energy and Communications outlining Esat Telecom's comments/suggestions on the evaluation of mobile phone licence bids and the fees which might be associated with the granting of such a licence. 
In early 1994 a Dublin based solicitor, Mr. Jack Kirwan of Beauchamps Solicitors, approached Denis O’Brien to see if Esat would be interested in having South-western Bell join Esat in making a bid for the second GSM licence. Mr. Denis O’Brien met Mr. Denis Moran, Senior Vice President of South-western Bell, and some of his colleagues. Soon afterwards Detecon GmbH (the technical consultancy affiliate of Deutsche Telekom) also became involved in discussions to join the consortium. South-western Bell and Detecon wanted to keep bid costs to the bare minimum until the Irish Government announced the competition process. Esat strongly felt that: 

(a) The consortium should immediately spend money on a detailed radio plan in order to determine the number and precise locations where mobile phone masts would be constructed to provide maximum mobile coverage of the country; 
(b) Suitable landowners should be approached to sign site-option agreements; and

(c) Detailed planning applications for every mobile phone mast would have to be made to local authorities throughout the country. 

Initially South-western Bell and Detecon contributed by sending technical personnel to Ireland with the necessary radio planning skills. A dedicated site acquisition team started work in the second quarter of 1994. This process was going to be expensive, but in Esat's opinion it would be one of the key differentiators against other competitive bidders as it would show the assessors that Esat could enter the market and provide commercial services quickly. South-western Bell and Detecon baulked at the cost of signing up site options and making planning applications but Esat, realising its importance, started the work anyway on its own account. 

As time went by Esat began to lose confidence in South-western Bell.  At a meeting in early 1995, Denis O’Brien asked South-western Bell how many licence applications they had been involved in worldwide and what their success rate had been. Denis Moran replied that they had made 14 licence applications, but in only one case were they successful and that was in Taiwan where they ended up with an 8% stake in a licence. During this time Esat also lost further confidence in Detecon because it was clear that they were being led by Southwest Bell. Denis O’Brien was beginning to feel that they were with the wrong team and made the Esat board aware of his views in this regard. 

In the meantime, the Department was experiencing delays in the issuing of details of the proposed second mobile phone licence competition. On 24 October 1994, during a meeting with the Department, Doug Goldschmidt was told that an announcement about a second mobile phone licence process would be published "shortly". 

In late 1994 and early 1995 further disagreements arose between Esat, South-western Bell and Detecon as to the level of Esat's equity participation in the consortium. Esat were seeking a larger share, but South-western Bell and Detecon were seeking (in Esat's view) to relegate it to the status of a token Irish presence in the consortium. In March 1995 matters came to a head and by mutual consent Esat terminated its discussions with South-western Bell and Detecon.   South-western Bell and Detecon subsequently went on to form the Irish Mobicall consortium that also submitted a bid for the second mobile phone licence.  Ultimately, Irish Mobicall would come third in the competition behind Persona (2nd) and Esat Digifone (1st).
During the period late 1994 and throughout 1995, Esat Telecom had a very serious disagreement with the Regulatory Division of the Department of Transport, Energy and Communications in relation to the use of autodiallers. The Department believed that autodiallers, when used to provide voice services, (i.e. long distance calls) were illegal under the EU Services Directive. Esat Telecom disagreed and in early 1995 they brought the matter to the European Commission Competition Directorate, DG IV. In April 1995 a senior Commission official, Mr. H.J. Drabbe, issued a letter to Esat Telecom setting out the legal reasons why autodiallers, used for voice services, could be considered legal under the Service Directive. 

Esat Telecom was greatly encouraged in the use of autodiallers by this letter from the European Commission which strongly supported the view that they were permissible. Civil Servants in the Department of Communications and, of course, Telecom Éireann disagreed with that view. Minister Michael Lowry T.D. and, subsequently, Minister Alan Dukes T.D. endorsed the Esat Telecom view by ordering Telecom Éireann to make available DDI/DDO (Direct Dial In / Direct Dial Out) capacity, presumably because it represented an effective means of introducing competition which was basic EU and Irish Government policy. When Ms. Etain Doyle was appointed as the independent Telecommunications Regulator in 1997, she replaced the need for autodiallers by insisting on the provision of interconnection agreement between Esat Telecom. This had the same effect as autodiallers as it allowed Esat Telecom operate without the need for leased lines. 

Every few months, Esat sought more capacity in the form of direct dial in (DDI) direct dial out (DDO) telephone lines from Telecom Éireann to handle its growing customer base connected by autodiallers. Telecom Éireann refused to furnish this capacity because it had convinced the Department that autodiallers, when used for voice services, were illegal. However, the Department ensured that Esat Telecom continued to receive a certain amount of DDI/DDO capacity for fax and data traffic i.e. autodiallers calls which were specifically excluded from the requirement applying to voice telephony. 

Prior to receiving the letter from the EU Commission official, Mr. Drabbe, the Department had been threatening legal action against Esat Telecom in relation to autodiallers. However, once Esat had given a copy of this letter from Mr. Drabbe to the Department, Denis O’Brien believed they would never take legal action. In fact, the view was that the Department would have to force Telecom Éireann to give ongoing DDI/DDO capacity to Esat and other competition such as T.C.L (Worldcom) and I.T.L (GTS). 
Unsurprisingly, the controversial and difficult autodialler issue caused an ongoing strain with the Department of Transport, Energy & Communications; in particular with their Regulatory Division. As a result there was a concern internally within Esat that this fraught autodialler dispute could potentially derail the planned second mobile phone licence bid.   Esat Telecom had certainly been involved in numerous tussles with the Department of Transport, Energy & Communications in relation to its fixed line business.  These many difficulties and disagreements with the Department might have been regarded as having a negative impact of any application made by Esat or by an Esat related entity for the second mobile phone licence.

In late 1995 and early 1996, Telecom Éireann was also threatening Esat Telecom and the Department that they would launch a High Court action in relation to the use autodiallers. Significantly, around that time the Department itself was in the throes of drafting legislation for the setting up of the ODTR, (the Office of the Director of Telecommunications Regulation) an independent telecommunications regulatory body. Esat Telecom welcomed this development as it was felt that this would, finally, eliminate the very real conflict of interest for the Department (who effectively owned Telecom Éireann) and would make life easier for both the Department officials and new telecoms companies seeking to compete with Telecom Eireann.

Despite the doubts expressed by many of his Esat colleagues relating to the on-going disputes with the Department of Transport, Energy & Communications, Denis O’Brien was confident that the Department officials would deal with Esat's bid for the second mobile phone licence even-handedly and that the second mobile phone licence would be awarded on the basis of merit alone.  This ultimately proved to be the case.   
Announcement of the second mobile phone licence competition process (“GSM2”)
The second mobile phone licence competition was formally announced by the Irish Government on 2 March 1995 with the issuing of a Request for Proposals ("RFP") for the awarding of a second mobile phone licence.  The RFP stated that the closing date for receipt of applications was Friday, 23 June 1995. In paragraph 19 of the RFP, the document stated as follows: 

 "The Minister intends to compare the applications on an equitable basis, subject to being satisfied as to the financial and technical capability of the applicant, in accordance with the information required herein and specifically with regard to the list of evaluation criteria set out below in descending order of priority:- 

· credibility of business plan and applicant's approach to market development; 
· quality and viability of technical approach proposed and its compliance with the requirements set out herein; 
· the approach to tarriffing proposed by the applicant which must be competitive; 
· the amount the applicant is prepared to pay for the right to the licence; 
· timetable for achieving minimum coverage requirements and the extent to which they may be exceeded; 
· the extent of the applicant's international roaming plan; 
· the performance guarantee proposed by the applicant; and 
· efficiency of proposed use of frequency spectrum resources." 
These paragraph 19 criteria set out the basis for the subsequent competitive assessment of the second mobile phone licence applications.  Significantly, the RFP and evaluation criteria were designed by Mr. Roger Pye of KPMG; not by Michael Andersen / AMI.  AMI did make it clear subsequently that the evaluation criteria as expressed at Para 19 of the RFP were not set out in the manner that they would have advised or designed.   They did note however that the evaluation process methodology to be designed and supervised by them would certainly have to faithfully respect the criteria as set out in the published RFP and, in particular, would need to respect the descending order of priority formula as devised by KPMG and as published by the Irish Government on 2 March 1995.  

In essence, AMI was somewhat concerned that it would need to somehow “shoehorn” as best it could the pre-determined Para 19 criteria into its own preferred internal template for evaluating competing bids in the context of a competitive tender process. The full extent of the difficulties involved in this process designing an evaluation methodology that would respect the Para 19 criteria became clear later on during the evaluation process and would contribute to contractual difficulties between the Department and AMI culminating in a renegotiated contract being agreed between the Department and AMI on 14 September 1995.  These contractual issues are important in terms of understanding how the licence evaluation process developed between 4 August 1995 and 25 October 1995.  A memorandum for the information of applicants was also issued along with the RFP on 2 March 1995. In paragraph 3 of this memorandum entitled "the Selection Process" further information was provided to applicants in relation to the process. 

Once the competition was announced, Esat's group of external advisers, most of whom had been appointed in 1994, began to meet more frequently to help determine Esat’s overall bid strategy for the second mobile phone licence.  These external advisers included Mr. P.J. Mara, Mr. Jim Mitchell TD (formerly Minister for Communications), Mr. Padraig O’hUiginn, Mr. John Callaghan and Mr. Dan Egan. 

In parallel with this activity, Nortel France provided a technical team to Esat Telecom to draw up a comprehensive radio plan for the mobile network.  Eve Construction designed the backbone SDH Trunk network; a critical component of any telecommunications network. 
Retired former Chief Planning Officer of Dublin, Mr. Gay McCarron, worked with a team of six people in Esat in putting together 150 initial planning permissions for Phase I of the network rollout plan which would cover 80% of the population; an extremely ambitious coverage plan for a new mobile entrant. Mr. McCarron reviewed all planning applications and checked carefully that all the information that local authorities needed to make a decision was being made available. This work would ultimately prove to be a huge differentiating factor in favour of Esat Digifone’s application. Network readiness proved to be a vital consideration in the final decision.
Denis O’Brien felt that in order to increase the professionalism of the bid team and to help put together a compelling application, outside international telecoms consultants would have to be engaged to help structure and write the bid documentation and also to ensure its internal consistency, Denis O’Brien approached PA consulting London (PA) in this regard in March 1995. 
PA Consulting were chosen because, in addition to having the required consultancy skills, they had worked on a number of successful mobile licence bids throughout Europe, both as consultants to applicants and as adjudicators for Governments. A fee agreement was reached by letter of agreement signed on 27 April 1995. PA started to work intensively on the bid in March 1995. Mr. Nick French, a senior consultant at PA and a team of seven PA consultants moved from London to Dublin to work on the bid. 
Nick French advised Denis O’Brien that, based on his experience, in order for Esat to be successful with its bid, having an established international partner was going to be a prerequisite.  He suggested that Esat Telecom approach Telenor. At that time Telenor was the state owned telecommunications operator in Norway; a country which enjoyed one of the highest levels of mobile penetration anywhere in the world.  In the mid 1990’s, Telenor were one of the best regarded and most successful mobile operators in the world.  They remain so to this day.  Given their proven track record, Telenor’s involvement in any consortium bidding for the second mobile phone licence in Ireland would certainly have added huge credibility to that bid.

Prior to approaching Telenor, Esat had been in discussions with South-western Bell and Detecon. These approaches took place throughout 1994 and early 1995. The negotiations fell apart for the reasons outlined earlier. The other international companies with whom Esat entered into discussions for the purpose of forming a partnership were:- 

· Bell South. 

Esat Telecom had one meeting with Bell South in Brussels in early 1995. This was merely an exploratory discussion about them joining the consortium. Bell South did not want to apply for a licence. 

· France Telecom. 

Esat had two meetings with French Telecom in Paris in March/April 1995. These meetings were merely exploratory discussions about them joining the consortium. These negotiations did not proceed anywhere because France Telecom were simply too slow and could not make a decision. 
· Tele Danmark 

There was one meeting with Tele Danmark in early June 1994 which again was merely an exploratory discussion about them joining the consortium. Tele Denmark never responded substantively to Esat. 

Nick French telephoned Telenor on Esat’s behalf in April 1995 to discuss their possible interest in becoming involved in a consortium to bid for Ireland’s second mobile phone licence. Mr. Sjur MaIm and Mr. Per Simonsen of Telenor travelled to Dublin to meet Denis O’Brien in Dublin on 27 April 1995. Telenor were instantly positive about joining the consortium and despite no final commercial agreement being signed, they sent a technical and business planning team to Dublin to help with the on-going bid preparation. 
Denis O’Brien travelled to Norway to meet Senior Telenor Executives on 9 May 1995.  Over the next number of weeks, a Joint Venture Agreement was negotiated and concluded. Although the Esat Digifone Limited did not come into full legal existence until 16 May 1996 (when the Esat Digifone Shareholders’ Agreement was signed) there was an agreement in principle by May/June 1995 to form the consortium and advance the bid. A joint venture agreement to this end was signed by Telenor and Communicorp (Esat Telecom’s holding company) on 3 June 1995.  This Joint Venture agreement was entered into on a 50/50 basis, but Telenor was only prepared to pay its share of the incremental costs of the bid from the date they became involved at the end of April 1995. This share ultimately amounted to IR£400,000, but IR£1,000,000 had already been spent by Esat / Communicorp to bring the bid to that stage. 

William Fry Solicitors acted as legal adviser to the bid consortium. PA Consultants were advisers on the second mobile phone bid strategy. Both would have been aware of the Joint Venture Agreement being negotiated with Telenor, although beyond that Telenor’s involvement was very deliberately kept under wraps. Telenor joined the bid at an important stage and even though a substantial part of the bid document had been written, Telenor brought extensive mobile experience in critically important areas, such as network design, business planning and IT design. As part of Esat Telecom’s agreement with Telenor, Telenor personnel had to approve the final version of each of the sections of the bid document. 

Denis O’Brien realised that because Esat would be regarded as outsiders, its bid would have to be exceptional in all aspects. Not only would Esat’s responses to the criteria as laid out in the Request for Proposals (RFP) have to be comprehensive, but they would have to give even more information than was asked for.  Esat's responses would have to show, among other things, that: 

· Esat had the right consortium, made up of the right partners with the required market knowledge and general know-how on the delivery and operation of a successful mobile business and financial backing; 

· Esat had to have the optimum network design and site roll-out plan with as much preparatory work done including planning permission for as many sites as possible, to ensure a speedy roll-out of the network and an early launch of services, should its bid be successful; and
· Esat, being the only applicant with direct experience of the Irish telecoms market, could show it had a unique knowledge of the marketplace. The Esat people understood the market's mobile needs, the potential for mobile usage and how to present attractive pricing models and innovative products.  All of this ensured Esat were well placed to develop a vibrant market in mobile usage in Ireland. 

Esat Digifone did all of these things and more. This intensive work resulted in the submission of a bid so comprehensive that Esat were very confident that the other bidders would find great difficulty in matching it. Esat’s incredible preparations were reflected in the fact that following its receipt of the second mobile licence, it was extraordinarily successful in rolling out the new network and suite of products.  Within a short period of time, Esat Digifone had won 40% share of the Irish mobile market and played an instrumental role in the huge growth of mobile penetration in Ireland in the late 1990’s.  

By early 1995, Esat employed 40 staff and consultants (excluding contractors) who worked on the bid.  A complete bid team was formally put in place working full time by early March.  In order to guarantee the confidentiality of the work of the bid team, a short-term lease was signed for approximately 5,000 sq ft of office space in a basement in Jenkinson House, off Lombard Street. Denis O’Brien had been told by South-western Bell that bidders in other markets had gone to extreme lengths to find out what other bidders were up to and what price they were going to bid at the auction. Because of this, 24-hour security was employed and all windows were blacked out so that nobody could see in. A security firm swept the offices for listening devices every two weeks.  The team working on the second mobile phone bid was made up of the following:
GSM Bid Team

Seamus Lynch

- Sales & Distribution Strategy 

Christine Hamilton

- Editor, Bid document 

Denise O'Sullivan

- Administration Support 

Susana Zubiri

- Planning applications 

Hilary Handley

- Administration Support 

Michael O'Hara

- Site Options / Legal 

Enda Hardiman

- Bid Co-ordinator 

Deri Flood


- Network Construction 

Jim Hogan


- Dealer Development 

Liam Mc Dermott

- Customer Support Letters 

Stephen Cloonan

- MD Harry Moore / Retail distribution strategy 

Paul O'Brien


- Gamma Mapping 

John O'Mahony

- Business Development 

Jackie Carroll

- Site Planning 

Brian Noble


- IT / Billing 

Peter Norton


- Dealer Support Letters 

Derek Handley 

- Marketing Manager 

Gay McCarron

- Site Planning Application / Consultant 

Declan Drummond
 
- SDH Backbone 

Edward Kelly


- Business Planning 

Peter White


- CAD Operator 

ESAT Telecom Bid Personnel 

Denis O'Brien 

- Team Leader
Aidan Duffy
- Switch Engineer 

Sally-Anne McEvoy

- PA. 

Peter O’Donoghue

- Chief Financial Officer 

Catriona Beatty

- Company Secretary 

Sarah Carey
  

- Marketing 

Jarleth Burke


- Head of Regulatory Affairs 

Jacqui O'Brien

- PA. 

Michael McDonnell

- Logistics/ Facilities 

Peter Gibney


- Radio Engineer 

Brenda O'Keefe

- Financial Planning 

Telenor Personnel 

6 Nortel Radio Planners
-based out of Paris and the UK 

Per Simonsen

-Telenor Invest/ Business Plan 

Hans Myhre


-Telenor Mobil / Technical Director Designate 

Arne Egil Moen

-Telenor Mobil / Network Design 

Egil Ramboel


-Telenor Mobil/ Network Design 

Frode Enge Hoedel

-Telenor Invest 

Halyard Woxholt

-Telenor Mobil / Network Design 

Sven Oskar Seimn

-Telenor (Consultant) 

Ideas Company - Marketing section of Bid 

Lucy Gaffney 

Paula McEvilly 

Advisors and Consultants 

Eileen Gleeson 

- Public Relations 

Leslie Buckley 

- Board Member/Advisor 

Padraig O’hUiginn 

- Board Member/Advisor 

PJ Mara


- Advisor 

Paul Meagher

- Solicitor- Site Acquisition
Paul Connolly

- Funding / Corporate Finance Advisor 

Declan O'Reilly 

- Sherry Fitzgerald- Site Leases 

Niall O'Brien


- seconded by KPMG/Financial Modelling 

Dan Egan


- Advisor / Power of 7 Brand Logo and Advertising 

Dave Curran


- Graphic Design 

Geraldine Lally

- Oral Presentation Skills Trainer 

Coillte - Mast & Cell Site Procurement

Eugene Cooke 

- Head of Business Development, Coillte 

Although Esat did not know the weightings of each of the Para 19 criteria (these were kept confidential at all times), the very fact that they were in descending order gave Esat a strong indication of the assessors’ thinking. It also steered Esat as to how they should prioritise the Bid Team’s resources in addressing these criteria.  

The Esat team filled out every section of the bid with as much information as they thought could possibly be relevant to the assessors. In every case their aim was to secure maximum points, regardless of the priority expressed in the RFP. PA helped greatly in the business side and market development. Telenor and Nortel handled the critical section in the bid document describing the whole technical network planning and rollout. 

Almost every day key executives of the core Bid Team of five or six people would meet to discuss progress from a detailed checklist and Gannt chart and would discuss ways of enhancing each section of the bid. Everybody was working 12 hours a day with only one thing in mind; to win the second mobile phone licence competition.  There was no half way house. Most of the Bid Team members were on substantial success bonuses. It was always Esat's view that the bid should be vibrant and interesting for the assessors to read. Having a chosen brand name would be part of this strategy. After much internal debate, it was decided to run with the brand name "Esat Digifone". 

The following important actions were carried out in order to advance Esat Digifone’s chances of succeeding in the bid- 

· A comprehensive distribution strategy was drawn up by Mr. Stephen Cloonan.  This involved visiting the second entrant mobile operations in eight markets around the world (Denmark, Germany, UK, France, US, Canada, Australia and New Zealand) and examining the competitive strategies employed in each of these markets;
· The Ideas Company Limited was engaged in the development of detailed marketing plans together with the briefing of a creative team to work up an initial advertising launch campaign;
· Mr. Gerard O'Neill from the Henley Centre was retained on an exclusive basis to analyse market behaviour and forecast future lifestyles in Ireland over the 15-year period of the licence;
· A creative design team, the Power of Seven, produced all of the marketing collateral material including the production of thirty second radio and TV ads; 
· Mr. Des O'Meara and partners drew up a detailed new deal launch campaign; and 
· 500 letters from existing Esat Customers were procured as well as 200 letters from mobile dealers across the country stating that they would like to become dealers for Esat Digifone. 

The idea behind all of these additional actions was to show the assessors that Esat had thought of everything, and, more importantly could launch the business quickly and get into the market early.  Esat would go on to prove their credential in this regard in every respect.  Esat Digifone was truly “ready to go”.
The original deadline for the submission of the bids as set by the Irish Government in the RFP was 23 June 1995.  Esat Digifone had scheduled to freeze their bid one week before the announced deadline date in order that all sections of the bid could be proof-read. The bid had a total of over 2,500 pages and twelve copies had to be submitted to the Department. 

It was a deliberate part of the Esat bid team strategy to say nothing to the Press and to keep everything they were doing under wraps.   This included Telenor’s involvement in the consortium.  All the time, Esat wanted the other bidders to underestimate Esat's chance; which they did. The media had nominated Persona/Motorola as the front runner; Esat was happy to let them do this.  The Esat bid team felt their time would be better spent in establishing their credentials through their bid document and application, rather than through PR and media activity.  Other consortia seemed to believe that the route to success was to convince the media that they had the best credentials to succeed.  
Knowledge of Telenor's participation in the consortium was very deliberately withheld so that the other bidders would think that Esat did not have an international partner. Planning permissions were made in different companies’ names to avoid revealing the applicants’ identity.  Esat Digifone was coming up along the rail at an incredible pace and none of the competitors realised until it was too late. This was all a very deliberate strategy and it worked perfectly.
Esat Digifone knew from having so many people working on the site acquisition team throughout the country that it was way ahead of the other bidders in this key area. A mobile phone company is nothing without cell sites.  It was only at a late stage when Persona heard what steps Esat were taking did they go after their own sites, but they could not secure anything like the number that Esat had already signed up at that stage. The ESB, part of the Persona Consortium, would not co-operate with Esat in any way in relating to planning matters. In contrast, Coillte entered into agreements with Esat at an early stage realising the substantial commercial opportunity for them.  One of the key differentiators of Esat Digifone’s bid was the high degree of network preparedness.  Esat were streets ahead of the competition in this regard.  The Esat motto was “ready to go”. Esat were “ready to go”.
It became apparent to Esat Digifone that one of the competitors, Irish Cellular Telephones, backed by Independent Newspapers and AT & T, had a strong focus in the Munster region. They had brought in Shannon Development as a member of their consortium to further bolster their Munster origins. In order to block any geographical weaknesses on Esat’s side because of this activity by one of its competitors, Esat Digifone decided to commit itself to placing its customer care centre in Limerick; a centre which would employ over 300 people.   This step was indicative of the level of attention to detail being brought to bear by the Esat Digifone bid team.
Although five State companies were equity participants in other consortiums (i.e. RTE, Bord na Mona, CIE, ESB and Shannon Development), Esat decided not to invite State companies to become part of its consortium. Esat believed this would lead to a diminution of its private sector credentials. Denis O’Brien had previously been involved in a licence bid with GPA together with Telecom Éireann and RTE to obtain the Irish Government's concession to launch a broadcast satellite in 1985. This consortium lost to a totally private sector bidder, Atlantic Satellites. The Government, at that time, felt it was too risky a project for semi-State companies to be involved in.  Denis O’Brien and Esat had learned from this experience. 

From mid May 1995, the Esat Digifone bid team worked 7 days a week with many staff frequently working throughout the night to meet deadlines set for the production of each section of the bid document. It was scheduled to freeze the bid one week before the due date of 23 June. This was necessary in order for all sections of the Bid to be proofread a number of times and the final version professionally printed in full colour by BFK Design. The bid had a total of over 2,500 pages and 12 colour copies with considerable quality of graphics etc. to be submitted to the Department. 

Esat knew that it had an excellent Bid document with many additional elements in it which had not been requested in the RFP. That was why the concept of a "Beauty Contest" would suit the Esat Digifone application over a straight auction process.  Esat had originally scheduled to use the week between 16 and 23 June to decide what fee it was prepared to bid at the auction. This would have enabled Esat Digifone to finalise the key decisions which needed to be made in relation to the auction fee being proposed; a critical element of any mobile operator’s business plan and financial modelling.  This was going to be the last piece of the jigsaw to be inserted into the Esat Digifone bid document. 

On Friday afternoon, 16 June 1995 (one week before the closing date) a letter was faxed by the Department of Transport, Energy and Communications to the Esat Digifone bid office stating that the Department had been in discussions with the European Commission in relation to certain aspects of the second mobile phone tender process and that the closing date for the submission of the bids would therefore be extended for a further four weeks until 4 August 1995 to allow the Commission and the Department complete this consultation process. 

On the following Tuesday, 19 June 1995, Mr. Edward Kelly and Mr. Denis O’Brien met with Mr. Martin Brennan and Mr. Fintan Towey of the Department to establish why the deadline had been extended. There were Press reports speculating that the licence fee would be capped by order of the European Commission. By changing the nature of the competition from an auction to a "beauty contest", Esat's chances of success dramatically increased, as, if an auction had gone ahead, an overseas company could have bid an inordinately high amount just to get the licence; which is precisely what happened in the 3G mobile auctions in 2000.  

Following the intervention of the European Commission based on its competition concerns, the Department decided to cap the licence fee that could be bid as part of the competition process at IR£15m.  In the event, every one of the six applicants simply bid the maximum IR£15m and each scored equally in relation to that particular metric.  Eircell had to pay IR£10m to renew its own mobile licence.  There was no doubt but that this intervention of the European Commission was welcomed by Esat Digifone.   However, this initiative was taken by the European Commission on its own account and was not based on any representations made by or on behalf of Esat Digifone.  The competition policy objectives being advanced by the Commission were obvious and wholly legitimate.

The Esat Digifone bid team took the following weekend off.  On the following Monday the core group met to decide how it would use the extended bid time. At this time, the auction element of the competition was up still in the air pending the outcome of the on-going consultations between the Department and the European Commission.  Coincidentally, around this time Esat Telecom received a letter from Minister Michael Lowry T.D. indicating that DDI / DDO lines would not be provided to any operator that was using autodiallers for voice services. Esat was very concerned that its relationship with the Department of Transport, Energy and Communications was deteriorating, but it was advised by its legal advisers (Jones Day Reavis and Pogue in Brussels and William Fry Solicitors in Dublin) that, despite the Minister's letter, the Department had a legal obligation to ensure that Esat received adequate DDI / DDO capacity.  This friction between the Department and the Esat Group during this period was a cause for considerable concern for those involved in the Esat Digifone bid team.
Denis O’Brien thought that the Esat bid team should use this delay caused by the consultation between the Department and the European Commission to get the draft Esat Digifone bid in its entirety assessed by an independent third party and have each section scored. For confidentiality, PA Consulting were again chosen, but this time a completely separate team within PA in London would assess and score the bid. None of these assessors had previously worked on the Esat bid. Esat Digifone spent approximately Stg£30,000 on this additional exercise. A staff member was sent to London with the three copies of the bid in suitcases to be delivered to PA.  Within three weeks, Esat received a very detailed report from the separate PA team of where the perceived weaknesses in the bid were and suggestions as to how it could strengthen sections of the bid. A full work plan was put together to address these identified weaknesses and strengthen all sections of the Esat Digifone bid. In parallel, the Esat site procurement team went full steam ahead to use the delay to make more even planning applications for mast sites and cell sites.    The work never stopped.
This intensive activity by the Esat Digifone bid team continued throughout June and July 1995 right up to the newly advertised closing date for the receipt of bids for the second mobile phone licence; 4 August 1995.   Not a minute was wasted by the Esat Digifone bid team at any stage of the process. The huge effort invested by the entire Esat Digifone bid team in this period is the real reason why Esat Digifone won the second mobile phone licence competition and was subsequently awarded the second mobile phone licence.  The Esat Digifone team simply worked harder and were better prepared than the competition.  
Esat Digifone submits its bid for the second mobile phone licence

Following the intervention of the Competition Directorate of the European Commission in relation to the licence fee / auction element of the second mobile phone competition, the new closing date for the submission of the bids for competition was fixed at 4 August 1995.  At twelve noon on the 3rd of August, Esat Digifone held a press conference in the Shelbourne Hotel announcing the details of their consortium to the assembled media.   Esat Digifone’s bid as submitted on 4 August emphasised that it had two operating partners; Communicorp Group Limited and Telenor.
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The bid as submitted also outlined the ownership structure of Esat Digifone. It stated that 50% of the shares were to be held by Communicorp with the other 50% to be held by Telenor. The bid also stated that on award of the licence, 20% of the equity in the Company (10% each from Communicorp and Telenor) would be made available to third party institutional investors. The management section of the Esat bid emphasised that "as of submission of this application" Davy Stockbrokers had received written investment commitments from: 
· Allied Irish Bank; 

· Investment Bank of Ireland; 

· Standard Life Ireland; 

· Advent International Plc. 
The Moriarty Tribunal appears to have fundamentally misunderstood (or perhaps conveniently ignored) the very deliberate language employed in Esat Digifone’s bid application.  The Moriarty Tribunal has invested a huge amount of money, time and effort in seeking to prove allegations in respect of what it refers to as the “ownership issue” i.e. the involvement of Mr. Dermot Desmond / IIU in Esat Digifone as a 20% shareholder at the time of the awarding of the licence.  In fact, Mr. Desmond’s involvement was wholly consistent with what was set out in Esat Digifone’s bid document as submitted on 4 August 1995.  Exactly as was stated in that bid, 20% of the equity in Esat Digifone (10% each from Communicorp and Telenor) was made available to IIU (100% owned by Mr. Dermot Desmond) as a third party institutional investor on the awarding of the licence.  

The fact of the matter is that there was no inconsistency whatsoever between what was set out in Esat Digifone’s bid in relation to ownership and with what ultimately happened when the second mobile phone licence was awarded to Esat Digifone some 7 months later.  Indeed, the whole matter of this ownership of 20% of the shares in Esat Digifone was referred by the Department of Transport, Energy and Communications to the Office of the Attorney General who in turn commissioned a legal opinion on the ownership issue from a leading Senior Counsel (Mr. Richard Nesbitt SC).  This referral took place before the licence was actually awarded.  The Office of the Attorney General ultimately sanctioned the awarding of the second mobile phone licence to Esat Digifone after the ownership issue was inquired into and legally cleared.   

This letter of advices from a leading Senior Counsel as sanctioned by the Office of the Attorney General unequivocally stated that there was absolutely nothing in Mr. Desmond’s involvement to impede or delay the pending award of the second mobile phone licence to Esat Digifone Limited.  This Legal Opinion was sanctioned and release to the Department by the then Attorney General, Mr. Dermot Gleeson SC.  The second mobile phone licence was ultimately awarded to Esat Digifone one week later on foot of those advices received from the Office of the Attorney General.   Some months ago, the Chairman of the Moriarty Tribunal admitted that the Tribunal had made “significant errors” in relation to this Dermot Desmond / ownership issue.   This was after the Tribunal had repeatedly refused to call evidence from officials from the Office of the Attorney General on the basis that they had (in the Tribunal’s words) “nothing to add”:  Those officials were only called to give evidence following the threat of Judicial Review proceedings.
For the purposes of delivering Esat Digifone’s bid with a degree of fanfare and excitement, the Esat Digifone team focused their attention on the creation of a memorable event in order to demonstrate some of its considerable marketing skills and also to make its bid immediately vibrant and a talking point with the officials at the Department of Transport, Energy and Communications. Consequently, it was decided that an Irish violinist, Ms. Fionnuala Sherry, who had starred in the Norwegian Group that had just won the Eurovision Song Contest, would play her violin to the backing of the winning song outside the Department’s offices. 
A 40ft articulated truck was hired and painted with 25ft signage on either side "Esat Digifone". The team drove all of the vans and vehicles that Esat then owned and set off in a large convoy from a warehouse in the Docks at 11.30 am on 4 August. At 11.50 the truck arrived outside the Department, the large doors burst open with dry ice billowing out. Fionnuala Sherry appeared out and got up on a plinth and started to play her violin to the winning Norwegian Eurovision Song. To the beating of drums, Esat and Telenor staff carried 12 glass Perspex bid boxes out one at a time. The Telenor staffs were dressed as Vikings. Virtually all the staff of the Department of Transport, Energy & Communications were hanging out the windows of the Department’s offices watching the Esat Digifone show going on below.  

The significant impression made on the Department as a whole by this “show” was referenced in sworn evidence given to the Moriarty Tribunal by a number of civil servants involved in assessing the bids.  Esat Digifone was determined to demonstrate its ability to generate excitement and market its products from the very start.   All of the other bids were delivered quietly and sheepishly by the other consortia.   Once again, the Esat Digifone team had gone the extra mile and had left its competitors behind. Once again, going the extra mile was yielding dividends.
The day after their bid was submitted; Esat Digifone placed a full page advertisement in the National dailies entitled "announcing the most exciting team since an Irish woman played Norway's "Nocturne".  People were really beginning to now sit up and take real notice of the level of endeavour being brought to bear by the Esat Digifone team.  Esat Digifone had timed its run to perfection.  The other competitors did not see Esat Digifone coming until it was too late.
The autodiallers and capacity issues remained as very significant problems for Esat Telecom throughout this period.  This was the most pressing day to day concern for Esat Telecom as it severely threatened its growth in the Irish Telecommunication market. Telecom Eireann were trying to strangle Esat Telecom and Esat Telecom was not getting the protection it merited and required from the Department of Transport, Energy and Communications.  Indeed, the matter would feature in the discussion between Mr. O’Brien and Minister Michael Lowry T.D. which took place in Hartigans Pub on 17 September 1995.
The next opportunity to impress the PT GSM after the submission of the bid on 4 August 1995 was going to be at Esat Digifone’s three-hour oral presentation on 12 September 1995. At the oral presentation, the management team would have an excellent opportunity to show its mettle and particularly to drive home its considerable experience in the field of mobile communications. 
The Esat Digifone team spent the weeks between 4 August and 12 September working intensively on a clear and well thought out presentation. For the three days prior to the oral presentation, they practised their presentation relentlessly. At the final dress rehearsal in the Mont Clare hotel, the Esat Digifone team invited Mr. Padraig O’hUiginn to join them and advise them as to what he thought. After listening for one and a half hours, Mr. O’hUiginn made a number of suggestions on how they could improve and strengthen their presentation. He emphasised that they needed to highlight the weaknesses of the other bidders and turn their negatives into positives for their bid. For example, Motorola, as a manufacturer of mobile networks and handsets, would have a conflict of interest in bidding for the licence as part of the Persona consortium. There was a policy in other markets that manufacturers of mobile handsets should not be allowed to bid at all for mobile licences. The positive from Esat’s point of view was that it had no such conflict of interest as it didn't have a manufacturer in its consortium. It also had no semi-state companies in the consortium. As such, the State was not going to have to compete with itself; again this eliminated another conflict of interest situation.

Esat Digifone also pointed out that it was the only consortium with a member who had actual experience of successfully selling telephone services to the Irish public against the monopolistic incumbent (Esat Telecom / Communicorp).   This was a huge plus in favour of Esat Digifone’s application; it had already proven that it could compete aggressively in the Irish telecommunications market; something no other consortium had done.  Also, Esat Digifone had the highest Irish shareholding of any bidding consortium ensuring a clear focus on the needs and interest of the Irish market.  All of these were absolutely key differentiators for Esat Digifone’s bid and the bid team were determined to focus on these positives during their oral presentation.
Prior to the oral presentation, the Esat Digifone team previewed the room where the presentation was to take place in order to make sure that they had enough time to set up their visual presentation. The team also brought hard copies of a summary of the presentation for each of the Department's team. Business cards were printed for each of the Esat Digifone team with the Esat Digifone logo on them.  The Esat Digifone team was incredibly well prepared and gave an extremely strong account of themselves to the Department assessors on that day.  The persons who attended the oral presentation on behalf of Esat Digifone were: 
· Denis O'Brien 

· Arve Johansen 

· Barry Moloney 

· Per Simonsen 

· Peter O'Donoghue 

· Hans Myhre 

· Jan Thysgsen 

The oral presentation itself lasted for one and a half hours. Afterwards the Esat Digifone team faced detailed and intensive questioning from the PT GSM members. There were a number of questions on the issue of finance, particularly about how Communicorp would fund its share of the £52 million start-up equity in Esat Digifone.  Denis O’Brien stated that Communicorp had both a commitment from and an agreement with Advent International with regard to its proposed equity investment in Esat Digifone.  It was the case that Denis O’Brien and Communicorp had received personal and commercial commitments from Mr Prelz and Advent International respectively and that Communicorp had an agreement with Advent, for which valuable consideration was given, relating to the Letters of Comfort and the commitment to provide up to IR£30m to Communicorp should Esat Digifone be awarded the second mobile phone licence.   This Letter of Comfort from Advent had been submitted to the PT GSM as part of Esat Digifone’s written bid as submitted some 5 weeks previously.

All in, the Esat Digifone team were very confident in relation to the written bid that they had submitted to the Department.  They knew that they had left absolutely no stone unturned in the preparation of the bid.  Indeed, they had provided a considerable amount of material over and above that which had been sought in the Government’s Request for Proposals as issued on 2 March 1995.  In addition to this, the team was very confident that it had performed admirably during the 3 hour oral presentation to the PT GSM on 12 September 1995.  Apart from possibly the Communicorp financing issue, the Esat Digifone bid team felt that they had covered every angle and provided confident and substantive responses to every query raised by the PT GSM in relation to Esat Digifone’s application for the second mobile phone licence.

The Esat Digifone bid team were quietly very confident that in going the extra mile in every aspect of the preparation and submission of its bid that they had put forward an extremely compelling case as to why Esat Digifone should be granted the exclusive negotiating rights for the awarding of the second mobile phone licence.  An enormous effort had been expended and the Esat Digifone team were confident that this effort would yield dividends.  This ultimately proved to be the case. 
On 25th October 1995, Esat Digifone were announced as the winner of the second mobile phone licence process.  The quality of Esat Digifone’s application was markedly superior to the applications submitted by the other five consortia.  Every person involved in arriving at that result has subsequently stood over the validity of the result and the integrity of the process in their sworn testimony to the Moriarty Tribunal.   The simple fact is that the best team won.

Conclusion 
Contrary to what the Tribunal has spent 10 years and tens (if not hundreds) of millions of Euro trying to establish, there was absolutely nothing untoward or improper about Esat Digifone’s success in the second mobile phone licence competition.  
Esat Digifone won the second mobile phone licence competition and was awarded the second mobile phone licence for the simple reason that they worked harder than the other applicants and put in the best bid.   Esat Digifone went on to prove its worthy credentials in the Irish marketplace.  The whole rationale for having the second mobile phone licence competition in the first place was to ensure that a viable and energetic competitor to Eircell could be brought into the Irish mobile phone market so as to stimulate the industry and benefit the Irish consumer. Esat Digifone realised these objectives with aplomb. Esat contributed very significantly to the growth of the Irish telecommunications industry from 1996 onwards.   The network as built by Esat Digifone continues to serve the Irish marketplace today under the O2 brand. 
Esat was primarily responsible for driving the liberalisation process in the Irish telecoms sector. In so doing, it created a business that attracted €1.5 billion worth of investment into the Irish economy from overseas equity and debt providers. Esat also contributed to the Irish economy by providing 2,500 people with employment with no state aid.  Thousands more jobs were created indirectly; primarily through construction and the distribution channel.  These employees were an integral part of the Esat team and it was for that reason that when the Esat Group was sold to British Telecom in 2000, over €300,000,000 was distributed amongst the staff at all levels of the business. 
It is unfortunately necessary to stress these points about the growth of Esat Telecom / Esat Digifone in order to knock on the head the commonly used, but trite and uneducated contention that Esat managed to become a €2.3 billion Group in 2000 by simply purchasing a state mobile phone licence for IR£15 million in 1996. Such ignorant contentions fail completely to recognise that Esat Telecom and Esat Digifone were diligently built up by its management team and its employees, with the benefit of €1.5bn of infrastructural investment, to become a Group of companies of that value.  What was sold in 2000 incorporated a fixed line business, a developing internet business as well as the share of a mobile business; it was not simply a mobile licence.  What BT purchased in 2000 was the entire issued share capital of Esat Telecom Group Plc (inclusive of all of its assets).  It did not simply purchase the second mobile phone licence
Esat Digifone’s success was not a flash in the pan.  Since then the Esat Digifone DNA (born in Ireland) can be found alive and well in the Digicel Group of companies.   A great many of those people who contributed to the creation and growth of Esat Digifone are to be found repeating this success over and over again in some of the most challenging environments in the world. The Digicel Group now operates in 32 countries in the Caribbean, Central and Latin America and in the South Pacific region.  Digicel has over 11 million customers and has enjoyed consistent growth since it first launched in Jamaica just 10 years ago.   
Forget the naysayers and the begrudgers, the lesson that with hard work and dedication often comes success should never be forgotten. 
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� Page 37 of the Memorandum on AMI's experience of the GSM 2 tender in Ireland, 1995 as prepared by AMI for the Moriarty Tribunal in January 2002.
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