Statement of Mr. Michael Andersen

Introduction / Background

1. My name is Michael Andersen. | am 51 years of age and am a Danish National, |
am presently the Chief Executive Officer of Andersen Advisory Group A/S and
am actively involved in a number of business ventures in the field of tele-
communications. | currently hold the position of Adjunct Professor at the

Copenhagen Business School within the field of business strategy.

2. I studied Political Science at the University of Aarhus and graduated at a levet
between MA and PhD in 1983, specializing in telecommunications policy. |
graduated as a Fellow to the Salzburg Seminar in August 1985. | also graduated
with a Bachetor of Commerce from the Copenhagen Business School in 1987. |
am a Certified Management Consultant and hold Professional memberships of

the Strategic Management Society and the Academy of Management,

3. Between 1983 and 1987, | worked as a Head of Section at the Danish Ministry of
Finance and Ministry of Public Works, dealing with telecommunications. From
1987-1991, | worked as Deputy Managing Director of AIM Management A/S. AIM
Management A/S was acquired by Deloitte in 1990, at which point | became a
Partner at Deloitte Denmark. In 1991, | left Deloitte and established Andersen
Management Internationat A/S and became Managing Director and co-owner of
that telecommunications consultancy business. That business was sold in 2000.

In 2002, | continued my present business through Andersen Advisory Group A/S,

which is based in Copenhagen, Denmark.

4. Throughout my professional career, my primary focus has been in the field of
telecommunications; primarily in the field of mobile telecommunications. To



date, | have dealt with the awarding of in excess of 200 mobile communications
licences in jurisdictions all over the world (and in very many of them as the
lead consultant). They include (by way of example) countries like the United
States, Sweden, Iceland, Norway, the Netherlands, Hong Kong, various Baltic
States, Denmark, the CiS-countries, a number of African countries, Austria,
and, not to forget, Ireland. | have worked as a consultant to the World Bank on
numerous occasions. | have carried out work in mobile tender processes for a
great many National Regulatory Bodies, State Agencies and Ministries all over
the world. Andersen Management International (“AMI") had already worked in

at least 48 countries in and around the time of the Irish tenders.

[ have lectured at Copenhagen University and at the Copenhagen Business
School. | have also taught business strategy and innovation as part of the MBA
programme run by the Danish Technical University. | have been the author of a
very many publications in the field of telecommunications and am co-author
{along with Professor Flemming Poulfelt) of the book “Discount Business
Strategy - How the new market leaders are re-defining business”. This success-
ful title has been translated into a number of languages; including Russian and
Korean. In 2010, | co-authored another book - “Return on Strategy - How to

achieve it!” This book is currently being translated into Chinese and Danish,

During 1995 / 1996, | was the principal of Andersen Management International.
During this period AMI acted as lead consultant to the Irish Government in the
process leading to the awarding of the second mobile phone licence (“GSM 27},
This licence was awarded to Esat Digifone Limited on 16 May 1996 following a
competitive tender process involving 6 applicants, AM! was very heavily
involved in this competitive tender process, AMI was also involved, although to
a significantly tesser degree, in the period between the announcement of the
cornpetition result on 25 October 1995 and the actual awarding of the second

mobile phone licence to Esat Digifone Limited on 16 May 1995. Details of AMI’s



introduction to, and involvement in, the GSM 2 tender process in Ireland are

set out at the relevant section of this statement.

involvement of Mr. Michael Lowry in the GSM 2 Tender

7.

I understand that the Moriarty Tribunal of Inquiry {“the Tribunal”) is inquiring
into the awarding of the second mobile phone licence as part of its inquiries
into acts and decisions of Mr. Michael Lowry during the period when he was
Minister for Transport, Energy and Communications. Michael Lowry was Minister
for Transport, Energy and Communications during the period whilst AMI were

engaged in the GSM 2 process in Ireland.

I did not meet Michael Lowry either before, during or after the GSM 2 process.
Neither |, nor any of my colleagues in AMI, had any contact whatsoever with
Michael Lowry as part of the GSM 2 process or indeed otherwise. Other than
very general public policy statements made by him as Minister, | was not aware
of any directions, instructions, preferences or even opinions in relation to the
G5M 2 process coming from Michael Lowry. | certainly was never aware of any
preference or apparent preference on the part of Michael Lowry for any
particular applicant in the GSM 2 process. No such preferences were ever
retayed or even intimated to me by any of the civil servants involved or indeed

otherwise. As far as AMI was concerned, Michael Lowry was not part of the GSM

2 decision making process.

| should state that, based on my extensive experience worldwide, 1 would not
regard direct involvement by a Government Minister in such bid processes as
being highly unusual. However, | am certainly not aware of any such
involvement and/or interference in the GSM 2 process on the part of the then
Minister, Michael Lowry. Michael Lowry simply did not feature as part of the

competition process. | am confident that if any such interference on his part



existed, then | would have become aware of it as part of my central and

criticat involvement in the GSM 2 process.

Involvement of Civil Servants in the GSM 2 Process

10.

11.

12.

I understand that the Tribunal has made allegations against a number of civil
servants in relation to their involvement in the GSM 2 process; such allegations
being based on an apparent preference for the Esat Digifone application in that
process such that certain acts / decisions were taken by those civil servants
which are deemed by the Tribunal to have conferred some form of a benefit or
advantage on the Esat Digifone apptlication. { strongly believe that any such

allegations of wrongdoing on the part of the civil servants involved are wholly

without any substance or basis.

| am certain that at no point during the GSM 2 process was | informed of any
preference for the Esat Digifone application (express or imptied) on the part of
any civil servant involved in that process. No such preference was ever
expressed to AMI, | am certain that if any such preference existed on the part
of any such individual civil servant(s), then | would have become aware of it
given my central rote in the GSM 2 process and my close contact with the
individual civil servants involved from the Department of Transport, Energy and
Communications and the Department of Finance over a period of a number of
months of intense activity. | can say categorically that | do not believe that any

such preference existed on the part of those involved in the GSM 2 process.

I should mention that the only time a relative preference or apparent relative
preference for any particular application came to AM!'s attention was when Mr.
Sean McMahon of the Department’s Regulatory Division expressed a concern
that Esat Digifone would be particularly difficult to deal with from a Regulatory

perspective and that Persona would not present such challenges.



13.

I am entirely satisfied, from my perspective, that all of the civil servants
involved in the GSM 2 process carried out their work with the utmost integrity
and without any element of favouritism for any applicant being brought to
bear. | am also satisfied that if any such desire or preference to assist any
particular applicant ever existed, then | would have quickly become aware of
such a preference given my close involvement in the GSM 2 process and my
experience gained from involvement in such competitions the world over. By
the time AMI became involved in the GSM 2 process, we had been involved in a
great many similar mobile tender processes around the world. It is not feasible
to suggest that such preferences or interference could be brought to bear
without the consultants conducting the process becoming aware of, or even
suspicious of, such motivations. However, there was no such awareness or
suspicion on the part of AMI in the GSM 2 process in Ireland. As far as AMI was
concerned, the licence competition process was conducted fairly and without
any untoward interference or influence being brought to bear. The winning
applicant was simply the best applicant measured against the applicable
evaluation criteria which were laid down prior to the reception of the

applications. As far as AM! is concerned, there is no more to it than that.

The validity of the A5 application in the GSM 2 Licence Competition Process

14,

b understand from my dealings with the Tribunal (particularly in my private
meetings with the Tribunal legal team) that certain members of the Tribunal’s
legal team had a strong view that Esaf Digifone ought not to have won the
second mobile phone licence competition and that the best candidate was the
Persona application. | would absolutety reject the justification of any such
view. | am unaware of any gualifications or expertise on the part of the
Tribunal's legal team which would give their view any degree of justification. |
am not aware of any evidence that would support such a view, Persona was the
second highest ranked application according to the evaluation criteria; it was
not the highest ranked. It is my view that certain members of the Tribunal's

5



15.

16.

17.

legal team demonstrated a bias against Esat Digifone and in favour of Persona.
[ have previously, together with Mr. Jon Briiel (Co-leader in the AMI Team for
GSM 2), written to the Tribunal regarding this matter and also evidenced this in
relation to the Tribunal’s so-called provisional findings. | have not received a

substantive response from the Tribunal. | have never met with the Chairman of

the Tribunal.

Esat Digifone Limited (Applicant A5} won the second mobile phone licence
competition for the plain and simple reason that it submitted the best
application in accordance with the criteria set down by the Irish Government in
the Request for Proposals (“RFP”) published on 2 March 1995. These criteria

were set down in descending order of priority at paragraph 19 of the RFP.

Esat Digifone was a clear winner of the GSM licence competition process. By
clear, I mean that there was certainly an appreciable difference between
Fsat’s application and the application of the second placed applicant, Persona.
It is important to note that by “clear winner”, { mean that no amount of
further supplementary analysis or scrutiny of the applications would have
changed the result. Esat’s margin was not narrow based on AMI’s experience.
Esat clearly won the competition as the so-called A5 application was the
highest ranked according to the evaluation criteria with an appreciable margin
to the second applicant; a margin well outside what would be regarded as
“close” enough to prompt the requirement for further supplementary analysis
or a review of the scoring process. It is fair to say that Esat’s highest ranking in
the second mobite phone licence process was “clearer” or more emphatic in
terms of what AMI would regard as typical in such mobile competition
processes, {t was certainly clearer than the results that have been arrived at in

many similar mobile phone competition processes that | have been involved in,

I'was, and remain, absolutely convinced that Esat Digifone, by any objective

standards, submitted the best application in accordance with the criteria set



18.

19.

down by the [rish Government in the RFP. There was simply no question about
it. In simple terms, Esat Digifone’s application was comparably better (in some
cases very considerably better) that the next ranked application when viewed
in the context of the relative importance of the individual paragraph 19
criteria. Had AMI been of the view that there was not such an appreciable
difference between Esat Digifone’s application and that of the next placed
application, then AMI would certainly have demanded that such further analysis
be carried out as may have been required. However, the result was perfectly
clear and no amount of such further analysis would have changed that. Esat’s
application was very ctearly the best according to the applicable evaluation

criteria and arrived at in a unanimous fashion among the PG GSM.

| should also point out that, in AMI’s view, the apptication submitted by Esat
Digifone was one of the most impressive applications that the AMI team had
ever considered in any such tender processes worldwide; either at that time or
indeed since. The level of detait and the substantive content as provided by
Esat Digifone in their application was hugely impressive. As an example, this
was so in the sections of Esat’s application dealing with ability to roll-out their
network, | recall, in particular, the evaluation team being astounded by the
level of preparation done by Esat Digifone in terms of signing up site options;
applying for site planning permissions etc. No other application came close to

Esat Digifone in this regard.

During my numerous private meetings with the various members of the
Tribunal’s legal team between 2001 and 2003, it was suggested to me that
Persona’s application and credentials were superior to those of Esat Digifone.
During these private meetings, certain Tribunal legal team members clearly
sought to undermine Esat's credentials and stress the relalive merits of
Persona. | recall, in particular, a remark made to me personally by Senior
Counset to the Tribunal, Mr. Healy, during one of these private meetings that

Esat Digifone’s site options agreements / planning permission documentation as



20.

21.

submitted in their application were not genuine. Indeed he used one of the
most defamatory words you could use to describe that documentation. | found
Tribunal Counsel’s approach to this matter (and indeed to their advocating of
Persona’s position generally) to be troubling. it seemed quite clear to me that
at least part of the Tribunal was operating under a pro Persona (and anti Esat

Digifone) agenda.

This apparent bias in favour of Persona and against Esat Digifone was also
evident at a meeting held in Copenhagen on 23 October 2003 between myself,
my Solicitor Mr. Carsten Pals and Mr. Jerry Healy and Mr, Stephen McCullough
representing the Tribunal. | would note that | hosted and funded the cost of
this fult day meeting at Mr. Pals’ office. At this meeting it was very evident to
me (and indeed to my lawyer, Mr. Pals) that Tribunal Counsel was aperating on
the basis of some form of a foregone conclusion or predetermined outcome in
terms of what had happened during the GSM 2 process. Tribunal Counsel was
clearly only interested in pursuing matters that they felt could be interpreted
as reflecting negatively on the GSM 2 tender process. | would characterize their
approach as a form of “thinking backwards”. It was as if the Tribunal had
already decided what the final result of their deliberations would be and that
the Tribunal Counsel were simply intent on securing information that could

somehow support that result or be interpreted as supporting that result.

Subsequently, I received a document from the Tribunal which was supposed to
be notes or a record of that meeting on 29 October 2003. | was most disturbed
at the contents of that document. | did not regard that document as being an
accurate reflection of that meeting and was disturbed by the Tribunal’s
atltempts to have me confirm it as being accurate. In particular, | was offended
by the defamatory remarks made about Mr. Martin Brennan as contained in the
Tribunal’s document. | most certainty did not make such remarks or suggestions

in relation to Mr. Brennan during the course of that meeting or indeed



22.

24.

otherwise. | believed the notes to be inherently biased in several respects and

refused to confirm the contents of those notes as being accurate.

Some years later, | learned of the Tribunal’s dealings with Mr. Peter Bacon, In
retrospect, it does seem clear to me that Mr. Healy and Mr. McCullough were
also seeking during the meeting of 29 Qctober 2003 to have me somehow
validate or endorse the contents of Mr. Bacon’s report. | was not informed
during that meeting of the Tribunal’s dealings with Mr. Bacon nor was | ever
informed that the Tribunal was using Mr. Bacon’s report to guide their

workings.

Introduction to the GSM 2 Tender Process

AMI first became involved in the GSM 2 process by responding to an invitation
to tender as published in the Official Journal of the European Communities in
late 1994, AMI submitted an initial pre-qualification document and
subsequently a final tender to the Department of Transport, Energy and
Communications on 16 March 1995. AMI’s tender was accepted in late March

1995 and AMI began their work on the GSM 2 process in April 1995.

The first formal contract between the Department and AMI was signed on 9
June 1995, it is very important to note that the nature and scope of AMI’s work
changed very considerably as the process developed from what had been
initially agreed and recorded in this document of 9 June. In particular, AM! was
required to undertake work which was well cutside of the scope of the tender
submitted on 16 March 1995. An initial amendment was agreed on 14 June
which related primarily to developments involving the European Commission
and their apparent disapprovat of the “auction” concept of the GSM 2 process.
The involvement of the European Commission and the assimilation of their
views into the GSM 2 process created a very significant level of additional and

unforeseen work for AMI and the PG GSM.



25,

26,

27.

Further amendments were required due to certain other unforeseen
circumstances which arose during the course of the GSM 2 process. AMI was
required to engage in further detailed discussions with the Department in order
to adapt AMI’s role and level of involvement (which naturally impacted on the
level of fees involved). These issues did lead to certain contractual difficulties
as between AM! and the Department in the context of the GSM 2 process. In the
end, AMI’s work was very considerably wider than had been anticipated in the
tender provided by AMI and accepted by the Department.

These contractual discussions culminated in a further agreement being reached
on 14 September 1995; which agreement was recorded in a letter to AMI
written by Martin Brennan of the Department dated 14 September 1995, This
tetter incorporated a fixed fee element; which was contrary to the original
quotation and tender as submitted by AMI on 16 March 1995, AMI was also
retained at this time by the Department to prepare a separate report on the

regulatory regime applicable in Ireland. This work was wholly separate from

the GSM 2 process.

It should be noted that AM! was engaged as consultants in the GSM 2 process
after the Government had published the RFP document on 2 March 1995. As
such, AMI had absolutely no role in determining the actual criteria upon which
the GSM 2 competition would be decided; nor was AMI involved in designing the
rules of the competition. This was somewhat unusual. As such, AMI had to
design an evaluation methodology and process that would “fit around” such pre
existing paragraph 19 criteria and respect the descending order of priority
applicable to those criteria as set out in the RFP, Typically, AMI would have
been involved in defining the criteria to apply in such competitive processes,
This was not the case in Ireland. The view of AMI was that the design of the
criteria did not meet international best practice at that time {(or certainly not

European best practice). However, AMI was hound to respect the criteria as

10



published prior to its engagement by the Government. This did however cause

some problems as the evaluation process developed.

Conduct of the Licence Competition Process

28,

29.

30.

A dedicated Project Group (“PG GSM”) was established to carry out the GSM 2
competition process. This PG GSM consisted of civil servants from the three
Telecoms Divisions of the Department of Transport, Energy and
Communications, civil servants from the Department of Finance and later on
AMI consultant on a kind of ad hoc basis. The Chairman of the PG GSM was
Martin  Brennan from the Department of Transport, Energy and
Communications. Mr. Brennan made it clear to AMI that civil servants from his
Department did not have expertise in financial matters and would be reliant on

officials from the Department of Finance and consultants from AMI.

I, as principal of AMI, acted as the lead consultant to the GSM 2 process. The
other consultants from AMI who worked on the GSM 2 process were Mr. Jon
Briel (co-team leader), Mr. Marius Jacobsen (deceased), Mr. Ote Feddersen,
Mr. Michael Thrane and Mr. Mikkel Vinter. Moreover Mr. Tage lversen, a
Director of the National Danish Telecom Regulator, was part of the AMI team
and performed a reviewing and auditing function in the GSM 2 licence
competition process. His involvement, as a very senior official from a national
regulatory authority, was a significant addition and ensured a consistent quality
of AMI’s final deliveries. Although we were part of the PG GSM, AMI did not
participate in all of the PG GSM's meetings., On other occasions, AM
consultants were only present for certain parts of PG GSM meetings. AMI
regarded some of these meetings as being internal civil service meetings. AM|

only eccasionally received minutes or notes of those meetings.

By agreement with the civil servants, the evaluation process was performed as

a joint exercise between the AMI consultants and the civil servants from both

11



31.

32.

Departments. The PG GSM was a kind of “sub-divided” into 10 evaluation sub-
groups which evaluated the 10 distinct elements of the various bids as
identified in the RFP. AMI consultants were involved in every one of the 10
evaluation sub-groups. It is fair to say, given AMI’s expertise, that AMI played a
central role in conducting the second mobile phone licence evatuation process.
Once AMI were on board, no other external mobile telecommunications experts
were retained by the Irish Government. The civil servants involved were very

clearly (as one would expect) heavily reliant on the input of AMI throughout the

evaluation process.

The closing date for receipt of applications set out in the RFP issued on 2 March
1995 was 23 June 1995. 12 parties purchased the initial tender documents, A
facility was provided to interested parties to allow written questions about the
process to be posed. 230 sets of questions (many of them detailed with sub-
questions) were received. This gave rise to the publication of two detailed
memoranda to interested parties. Further significant amendments to the RFP
were published on 12 May 1995. AMI advised that such additions / enhance-
ments to the original RFP needed to be made to increase the likelihood that
comparative evaluations could be made on a like for like basis. Despite these
additions, it was not possible to fully restore the actual design of the
competition and tender documentation to comply with standard European
Practice. These shortcomings in the RFP did have an impact on the evaluation

process, particularly in relation to the ability to properly complete the

quantitative evaluation.

Prior to the original deadline for receipt of applications, the PG GSM completed

a number of activities including:

(a) Agreement of a division of responsibilities (which confirmed AMI’s

significant role in all aspects of the evaluation process);

12



33.

34.

{(b) Adoption of an evaluation model which set out how a quantitative and

qualitative evaluation model would be combined; and
(¢} Adoption of detailed work programmes to ensure timely delivery.

Shortly before the original closing date on 23 June 1995, the European
Commission expressed serious reservations concerning the inclusion of an
auction element in relation to the licence fee to be paid by the winning
applicant. As a result of detailed and intense consuitations, the closing date for
receipt of applications was extended to 4 August 1995. | understand that the
Tribunal is not pursuing any allegations in relation to the involverment of the
European Commission and the deferral of the closing date. However, it is
impartant to note that the changes introduced following interaction with the
European Commission altered, to a considerable degree, the design and nature
of the evaluation process. These changes, coming at the stage which they did,
put guite significant pressure on AM! and resulted in considerable additional
work (work which had not been anticipated at the outset) being taken on by

AMI. This was reflected in the amendments to the contract between AM! and

the Department.

5ix applications were received on 4 August 1995 as well as a preliminary
business case from Eircell which was required for comparative purposes. A
more detailed business case was submitted by Fircell (following a request) on
11 August 1995 and this proved to be a very valuable reference point and was
used, where relevant, for comparative purposes. None of the six applications
were deemed to have substantial deviations from the minimum requirements of
the RFP and, as such, all six applications were admitted to the evaluation

process. The applicants were identified AT to A6. A5 was Esat Digifone; A3 was

Persona.

13



35.

36.

It appeared at an early stage that some of the applications contained
insufficient information. In accordance with the rules of the RFP, tailor made
written questions were provided to the applicants on 24 August 1995. Answers
were received on 4 September 1995 which resulted in valuable improvements
in terms of the ability to comparatively assess applications. These answers also
identified that the applicants had used widely differing assumptions in terms of
key elements of their bid (such as metering principles; initial call charges etc).
The use of differing assumptions was, in AMI’s opinion, attributable to a
significant degree to the somewhat ill-defined manner in which the evaluation

criteria had been laid out in the RFP on 2 March 1995.

As noted above, the an important element of the evaluation process was
conducted via the establishment of 10 sub-groups; each dealing with one of the

ten dimensions identified in paragraph 19 of the RFP, namely

« Market development

e Coverage

e Tariffs

e Internationat roaming plans
« Radio network architecture
e Network capacity

o« Frequency efficiency

e Performance guarantees

» Financial key figures; and

» Experience,

Fach sub-group contained civil servants from the Department of Transport,
Energy and Communications and consultants from AMI with the appropriate
experience and expertise as required for that particular sub-group. The
Department of Finance provided officials to participate in the sub-groups

dealing with financial issues and performance guarantees.

14



37.

38.

Invitations to attend oral presentations were issued to the 6 applicants on 5
September 1995. 3 hour oral presentations (following the same format for each
applicant) were carried out as 6 separate meetings as between 11 and 14
September 1995. One hour was reserved for a presentation; one hour to answer
questions (each posed and worded to all applicants in same way) and one hour

was reserved by the PG GSM to pose questions.

Following the conclusion of the oral presentation on 14 September, the
remaining part of the evaluation was concluded (credibility, risks and
sensitivities of each application). This ted to the overall evaluation and final
marking being completed. This result provided that 3 candidates could be
nominated for the right to negotiate for the licence with certain reservations
being stated with regard to the applicants. The reservations with respect to the

winning application (Esat Digifone) retated to that entity’s financials.

Competition Evaluation Report

39.

40.

The Evaluation Report containing the result of the GSM 2 competition process
was drafted by AMI and forwarded to the Department on 2% October 1995, |
strongly advised Mr. Brennan on a number of occasions that once the
Department was in possession of the final resutt (via the final report) that it
should announce that result as soon as was possible. This advice was based on
AMI's extensive previous experience in such matters. it was my firm advice to
Mr. Brennan that the result ought to be announced straight away. | understand
that this advice was taken and that the result was announced by the Minister
on the evening 25 Cctober 1995, | wholly endorsed this approach; reflecting as

it did my clear advice to the Department.

I understand that the Tribunal has made allegations that the licence
competition process and the production of the competition evaluation report

was somehow “accelerated” at the direction of Michael Lowry., This is not

15



41,

47.

43.

correct. As set out above, | have absolutely no knowledge of any direction or
request being made in relation to the GSM 2 process by Michael Lowry, let
alone any direction or request in relation to the timing of the conclusion of the
competition evaluation process and the timing of the finalization of the

evaluation report.,

In fact, the timing of the conclusion of the licence evaluation process and the
production of the final report was agreed between AMI and the Department in
the contractual amendment letter of 14 September 1995, This letter, as
written by Martin Brennan, very clearly sets out the agreed contractual
timetine for the provision of two drafts of the final report on 3 October and 17
October 1995 (respectively) with the provision of the final version on 25
October 1995. It was AMI who insisted on the inclusion of these dates in the
amended contract. This contractually agreed timeline was followed exactly as
set out in the letter of 14 September 1995. The question of “acceleration”
simply did not arise. The evaluation process was conducted entirely in
accordance with what had been agreed contractually between AMI and the
Department on 14 September 1995 and the dates reflected what AMI had

pushed for in those contractual negotiations.

The first version of the evaluation report was produced on 3 October 1995, This
draft was discussed by the PG GSM on 9 October 1995, Comments by members
of the PT GSM in relation to the presentation of the results of the evaluation
process on this initial draft and a subsequent draft were incorporated into the
final version of the report. The final version was produced, in accordance with

the contractually agreed position, on 25 October 1995,

These contractual issues as between the Department and AMI did cause an
element of friction, but they were resolved. AMI had run considerably over
budget in terms of the time / cost dedicated to the GSM 2 project. In the end,

a fixed fee arrangement was agreed between AMI and the Department {as set

16



44,

out in the letter of 14 September 1995) which was contrary to AMI’s normat
method of working and indeed with what had been set out in AMI’s tender. As a
result, AMI was not fully compensated in terms of the full cost of the GSM 2
project but this was agreed between AMI and the Department as part of the
contractual amendments. The work towards the end of the GSM 2 licence
evaluation project was also limited somewhat by agreement with the
Department. However, none of this had any impact whatsoever in terms of the
final result of the GSM 2 competition. Esat Digifone was the clear winner in
AMI's view and no amount of supplementary analysis or further work would

have changed that position in any way.

AMPs involvement in the period between the announcement of the result of
the competition on 25 October 1995 and the awarding of the licence on 16 May
1996 was very considerably less. AMI participated in the following activities

during this period:

» Preparation of draft rejection letters to be issued to losing

applicants and comments on draft letters prepared by the

Department;

« Participation in the first licence negotiation with Esat Digifone;

* Advice to the Department in relation to issues being raised by
losing applicants; including representations being made on behalf

of certain losing Applicants by the US Embassy;

» Attencance at meetings in Dublin with disappointed applicants;

and

» Limited oral advice regarding a formal complaint made to the

European Commission by Persona.
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Miscellaneous issues re GSM 2 Process

45.

46.

47.

it is my view that a number of very significant errors have been made by the
Moriarty Tribunal in terms of provisional findings that were issued to me. These
include a large number of factual inaccuracies that | have corrected previously
(without success) to the Tribunat on very many occasions. | dealt with many of
these issues in my response provided to the Tribunal on 11 December 2008
which was jointly signed by myself and Jon Briiel of AML. | will deal with some

of these matters at this point in my statement, but reserve the right to deat

with atl of these matters during my evidence.

The Tribunal has alleged that AMI acted against its own tender documentation
and contrary to its obligations to the Department. These allegations are wholly
without substance and are strongly denied, It is clear that the Department did
not retain all of the services and models which had been proposed at the
outset by AMI in its tender documentation. As set out above, the terms of the
contractual arrangements between AMI and the Department were amended by
consent on a number of occasions culminating with the letter of 14 September
1995. This allegation is completely undermined in any event by the contents of
a letter received from the Department dated 16 July 1996. | attach a copy of
this letter to this statement at Appendix A to this statement. It is clear from
this letter that AMI fulfilled its contractual obligations to the Department. t do
not believe that it is appropriate for the Tribunal to seek to second guess this

confirmation and the clear understanding of the parties to that contract.

similarly, | must strongly reject the Tribunal’s allegation that AMI acted
contrary to its obligations as independent expert consuitants. There is
absolutely no basis for such a damaging allegation to be made by the Tribunal,
AMI acted with the utmost of integrity at all times, AMI fulfilled its contractual,
ethical and moral obligations at all times. To this end, | am extremely surprised

that the Tribunal would seek to criticize the role played by AMI (an entity that
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48.

has been involved in licence campetition processes comprising in excess of 200
licences worldwide) by relying on a supposed expert report prepared by Mr.
Peter Bacon. Mr. Bacon is not someone AMI has ever encountered in the field of
telecommunications. We do not believe that Mr. Bacon has any expertise

whatsoever in the field of telecommunications.

[ would point out that AMI worked extensively for the Irish Government
subsequent to the second GSM process. Indeed, AM! was retained by the Irish
Government to act as the consultants in the third mabile phone licence process
{“GSM 3”). The final decision in that matter was Judicially Reviewed in the
High Court {Orange -v- ODTR) and the integrity of AMI’s work was ultimately
supported by the {rish Supreme Court. In its decision delivered on 18 May 2000,
the Irish Supreme Court (Keane C.J, Barron, Murphy, Murray, Geoghegan JJ)
unanimously found that AMI had acted properly at all times. Indeed, the Chief

Justice referred to AMI as an entity:

“..with a particular level of expertise and specialized knowledge, or
which, at the least, has the capuacity, which the Court has not, to draw
on such specialized knowledge, as the Director did in this case by

retaining the services of AMI...”. (Page 128 of the Judgement)

In addressing allegations as made against AMI in the context of those

proceedings, Mr. Justice Murphy remarked as follows:

“..Evidence of the existence of a malign influence bearing on the
judement of the evaluators, or some of them, so as to sway themselves
{and their colleagues) consciously or unconsciously, in favour of the
second defendant or against the plaintiff is slight indeed. The evidence
to the contrary is, in my view, overwhelming. AM| were selected

themselves by a competitive process. They clearly have a very high
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49.

50.

reputation in the specialised field in which they practice..”

{emphasis added)

I'am not aware of any such capacity or specialized knowledge that the Tribunal
has which it feels entitles it to seek to impugn the reputation of AMI in the
manner in which it has done in its provisional findings, It is absolutely clear
that the Tribunal’s reliance on Mr. Peter Bacon certainty would not provide
such a capacity. } understand that the Tribunal itself eventually confirmed that
Mr. Bacon was not an expert in these matters. 1 do not believe that the
Tribunal has any basis whatsoever for attacking my reputation and the
reputation of AMI in the manner in which it has. It does appear to me that my
unwillingness to agree with the Tribunal’s legal team in respect of the merits
of the competition result is what lies at the root of these reputationatl attacks.
It is regrettable that the Moriarty Tribunal does not see fit to accord with the
views respectfully expressed by the former Chief Justice of Iretand and his four

colleagues on the Supreme Court.

The Tribunal has made numerous other allegations in relation to AMI’s
involvement in the GSM 2 process. In rebutting all of these ill founded
allegations, | will refer to the contents of my response to the Tribunal (as co-
signed by Jon Briel) dated 11 December 2008 in support of my evidence to the
Tribunal. | also reserve the right to refer to the numerous documents provided
by myself / AM! to the Tribunal in the period 2001 to date. In particutar, |
reserve the right to refer to the Memorandum of AMI dated 20 June 2002

dealing with a number of issues raised by the Tribunal including:

The audit trail of the gquantitative evaluation

The amendments of the draft evaluation reports
Weighting issues

Provision of final version report to the Department,

gow >

20



My attendance before the Tribunal

51.

52.

I'am very concerned about inaccurate statements made on behalf of the
Tribunal in relation to my co-operation with the Tribunal and my willingness to
attend to give evidence. | am also quite concerned {indeed troubled} by my
dealings with the Tribunal in the period 2001 to date. | do feel that the
Tribunal’s lawyers were very hostile towards AMI and me and that ultimately
they did not wish for me or my colleagues to give evidence publicly in relation
to my involvement in the GSM 2 process. In this context, it has recently come
to my attention that the Tribunal has made documents publicly available
purporting to be minutes from private meetings with the legal team of the
Tribunal during 2002. Some of the matters as recorded are factually wrong and
in some cases extremely distorted. | have never seen, far less approved, these
records. | am concerned that these records from 2002 have formed the basis
for the legal team’s questioning of the witnesses during the subsequent years

when evidence was conducted. in my view, there are very serious issues here in

relation to transparency and objectivity.

As is clear from the records, | provided a very considerable amount of
assistance to the Tribunal on a voluntary basis over a lengthy period. | attended
numerous private meetings with the Tribunal; both in Dublin and in
Copenhagen. | also prepared numerous documents for use by the Tribunal,
During my first private meeting with the Tribunal, the Tribunal confirmed that
nothing provided by me would be put into the public domain without my
express approval. The Tribunal ignored this commitment to me and proceeded
to make public reference to private meetings with me. They also posted a
document {clearly marked confidential) on their website without my personal
approval / knowledge. Moreover, also a number of other documents written by
my solicitor, Mr. Carsten Pals, and clearly marked “Personal/confidential” have
entered into the public domain on the initiative of the Tribunal without the

prior consent of neither Carsten Pals nor myself.
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53.

54.

55,

I also found my private meetings with the Tribunal’s legal team to be troubling.
On one occasion, | was asked to meet with the Tribunal in private for a one
hour meeting scheduled at 18:00 on 30 April 2002. | travelled to that meeting
(with colleagues from AMI) from Copenhagen, but the Tribunal team did not
turn up until 20:17 hours. This necessitated us having to re-book flights and
make accommodation arrangements at late notice. As was the case with all of

the previous assistance that | provided to the Tribunal, | was not reimbursed

any costs or expenses.

I specifically recall that meeting of 30 April 2002 as Tribunal Counsel were
clearty rather excited and satisfied by what they regarded as “the results of
the quantitative evaluation” which they, erroneously, felt established A3
{Persona) as the “winner”. | recall that AMI informed them that they were
using the wrong version of the quantitative scoring chart, in fact, the correct
version does not have Persona as the applicant with the highest score,
Altthough, | have brought this to the Tribunal’s attention time and time again,
they continue to rely on this inaccurate version and claim that Persona “won”
the quantitative evatuation. This is simply incorrect. | cannot understand why
the Tribunal has proceeded to consistently misrepresent this matter when this
has been corrected time and time again, including having been corrected in a
tengthy and detailed memorandum as provided to the Tribunal on 20 June
2002. 1 found the Tribunal’s attitude in this matter most unsettling, and | am at

a loss to understand why the Tribunal reiterates their errors with regard to this

in their so-called provisional findings

I'was also concerned by the threatening and unpleasant tone of correspondence
received from the Tribunal. Considering that | was assisting the Tribunal on a
purely voluntary basis (having never received any reimbursement of costs /
expenses), | regarded the sequence of such threatening tetters {(of which there
are many examples) to be absolutely unmerited and inappropriate and to

constitute a kind of inquisitorial blackmail as | have already made the Tribunal
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36.

57.

58.

aware of. | should also point out that whilst | had been provided with a
commitment in relation to the costs / expense involved in AMI staff giving
assistance to the Tribunal, the Tribunal has not lived up to this commitment.

Ultimately, 1 had decided that | was not prepared to continue to provide
further voluntary assistance to the Moriarty Tribunal given the hostile and
inappropriate treatment that | was exposed to during the period in which |
dealt with the Tribunal. It is my view that this was a deliberate ploy on the
part of the Tribunal legal team. it is absolutely clear to me that the Tribunal’s
legal team did not agree with the evidence that | was prepared to give to the
Tribunal which supported the integrity of the second mobile phone licence
process. My conclusion in this regard was confirmed when some years later |
tearned of the Tribunal’s interaction with Mr. Peter Bacon and the course of
action that the Tribunal has taken. I regard the Tribunal’s actions in this regard

to have been extremely inappropriate.

I should confirm that | never told the Tribunal that | was unwilting to give
evidence. | have been approached by parties represented before the Tribunal
who inquired if | would be willing to give evidence. | confirmed that | was so
willing. My decision in this regard has been very considerably influenced by
recent developments in the Tribunal which | have become aware of through the
media. It did occur to me that there were very many parallels between the
recent evidence from the officials of the Office of the Attorney General and my
personal position and experience with the Tribunal. | am willing to give
evidence under oath to the Tribunat {despite the fact that { am not in any way
compelled to do so) for the simple reason that | believe that it is in alignment
with the public interest to get all factual errors and misunderstandings cleared

before a final report may be published by the Tribunal.

In this context | would also point out again that | have not received substantive
responses to my recent correspondence with the Tribunal. For instance, my
Solicitor wrote to the Tribunal on 28 August 2007 in relation to clear factual
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inaccuracies contained in the Tribunal’s published ruling on 17 July 2007. No
response to this letter was received from the Tribunal. Furthermore, Jon Brijel
and | wrote a lengthy and detailed document to the Tribunal on 11 December
2008 in response to provisional findings issued by the Tribunal. No response to
this submission was received from the Tribunal, despite the fact that we
clearly document a considerable number of factual errors, misunderstandings
and apparent bias in the said provisional findings. When | queried this, a simple
letter of acknowledgement was received. However, no substantive response to
any of the very many critical issues raised in that document dated 11 December
2008 was received from the Tribunal. It is my firm impression that the Tribunat
has been content to ignore communications in these matters and does not
welcome input that undermines the foregone conclusion and predetermined
outcome that the Tribunal seems to have been working towards. There is
ample evidence demonstrating this to be found in the Tribunal’s provisional
findings.
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Michael Andersen
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Department of Transport,

An Roinn lompalr, J O,
Fuinnimh agus Cumarséide Energy and Communications
44 Sraid Chill Dara, cg)d. t}jl!ldgre Street,

. x . Loin £,
Ralle Atha Cliath 2, Telephone: (01) 6707444

Direct Dial: (01) 604
Fax: (01) 6709633

oz,

t/'é Julv, 1696,

Mr Michaol Moesgaard Andersen.
Andersen Management International, .
Strandgade 24, DK-1401,
Kobenhava K,

Denmark,

Dear Mr Andersen,

['would bke to confirm the completion of our contractual arrangements in relation to the
selection of and award of a licence to a sceond operation of GSM mobile telephony in Trciand

also want 1o take this opportunity to convey my thanks to you and vour firm for the assistance
miven to the Dopartment during the process.

During the time that vou worked with the Department. your work was considered to be of a
consisteatly high professional standard and both the quality of the advice vou pave and the
expericnce that vou brought to the process plaved valuable parts in cnsuring the smooth
progress of the svork at hand. This applicd Lo all stages of the process from the detatled
preparatory work i relation to clarification of tender documents for mtcrested pariies; the
design of the evaluation model; the execution of the evaluation itsclf. the documentation of the
resuits: and finally to the information sessions for the unsucoessful applicants at the end

I wish yvou and your company well in any similar projects that vou mught undertake in the

future,

Yeours sincerely

,
4,

Martm Brennan
Communications {Development and
Corporate Affairs) Division

o A b

it




