Moriarty on Lowry
The Moriarty report is not an objective report into political corruption. After fourteen years of investigation costing tens of millions of euros it could not avoid being a defence of the record of the tribunal. A finding of no corruption would have invited ridicule.
This is not to say that the findings of the report are automatically untrue. However, it is not a detached, even handed examination of the evidence. In this writer’s opinion the lengthy and expensive nature of the process must have influenced the result.
The Moriarty tribunal succeeded the McCracken Tribunal. McCracken found that although Charles Haughey and Michael Lowry received money from businessmen there was no evidence of them giving favours in return. So while the politicians were severely criticised he fell short of concluding that they were corrupt.

Moriarty, on the other hand, concluded that Haughey was corrupt on the grounds that he gave a “real and tangible” benefit to Ben Dunne. In this writer’s opinion the evidence for this was flimsy (see Irish Political Review, January 2007 and the “Shorts by Long Fellow” section of the current issue).
The payments to Haughey were dealt with in Part 1 of Moriarty’s report which was published in late 2006. Part 2 of the report dealt with payments to Michael Lowry and was published in March 2011.  
Political corruption occurs when a holder of a political office uses his position to obtain favours either for himself or others to the disadvantage of the State. In the case of political favours given to others there are two elements: the first is the payments made by private citizens or corporate entities to politicians; the second element is the favours given in return. 
However, it could be argued that these elements are necessary but not sufficient to prove corruption. In order to prove political corruption it must also be shown that the State was disadvantaged as a result of the favours being conferred. So, for example, a reading of the beef tribunal report in the 1980s shows that Larry Goodman contributed substantial sums to Fianna Fáil and Fine Gael. Also, the State conferred a benefit on Goodman by giving him favourable export credit insurance terms. But a very strong case was made that if more than one Irish beef exporter was allowed in to the relevant market (Iraq), competition would depress prices. So in this instance, conferring a favour on the largest beef exporter was in the interests of the State and therefore a finding of corruption was unwarranted. 
The part of the Moriarty report which has just been published is divided into two volumes. The first largely deals with the money trail or alleged payments by Denis O’Brien to Michael Lowry. The second volume looks at the awarding of the mobile phone licence. This article will analyse the first volume. A later article will deal with volume 2.
The most important aspect of the report is the awarding of the licence to the Esat consortium. The award enabled the winners to become very wealthy. If it could be proved that there was corruption involved this would have very serious consequences for the State. All other issues pale in comparison, but Moriarty did investigate two separate issues: the first related to Lowry’s tax evasion; the second related to a favour requested by Ben Dunne.

Tax Evasion

Lowry’s tax evasion was covered in the McCracken Tribunal and Moriarty discovers nothing remarkable on this matter. For the record it was found that his company had a tax liability of €1,26 million. Of this 707k related to underpayment of taxes and 555k related to interest and penalties. He also had a personal income tax liability of €192k. 64k related to underpayment of tax and 129k related to interest and penalties. 

Lowry was one of those businessmen who liked his customers to pay part of his fees through the company and part in the form of a “bonus” which was kept off the books. All of this is very interesting and is certainly illegal, but it has nothing to do with political corruption. Political corruption in this instance could only occur if Lowry used his political office to gain favourable treatment for his tax affairs. Moriarty found that there was no evidence that this occurred. Indeed he admits that Lowry could have avoided some of his company’s tax liabilities by winding it up.
Moriarty also admits that the evidence indicated that his customers were very satisfied with the service he gave them. Again there was no suggestion that any political influence was used to win contracts.
Ben Dunne
Although Lowry had a number of customers by far the most important was Ben Dunne. So was Lowry Dunne’s kept man? Moriarty comes up with only one incidence of Dunne’s influence on Lowry.  This occurred in April 1995 when Lowry was Minister for Communications.

Dunne made a phone call to Lowry asking him to use his influence to resolve a rent dispute with Telecom Eireann and Dunnes Stores. Telecom Eireann was renting a property owned by Dunnes. The dispute was being arbitrated on by Sherry FitzGerald, a property firm partly owned by Mark FitzGerald, the son of Garret FitzGerald. Lowry contacted FitzGerald a couple of times on an informal basis. The exact details of the contact are disputed. Lowry claims that he was trying to speed up the process of rent arbitration while FitzGerald said that Lowry wanted him (i.e. FitzGerald) to contact the Sherry FitzGerald employee directly involved in the arbitration process and suggest that the rent should be doubled. 
Moriarty finds FitzGerald’s evidence more convincing and in truth it is difficult to see why the latter would lie. If one accepts FitzGerald’s evidence Lowry’s intervention was “corrupt”. There is no doubt that the intervention, if successful, would have been to the disadvantage of the State. Telecom Eireann, a semi State company, would have been forced to pay a higher rent than would have been otherwise the case.
Predictably, Moriarty is ecstatic. Here is evidence of corruption! Voila! He describes this as being “profoundly corrupt to a degree that was nothing short of breathtaking”. 

On page 31 of the report he claims that the value of the benefit to Dunne was £2.38 million in the short term and £7.35 million in the long term. The £2.38 million figure is calculated by multiplying the difference of the rent which Dunne was looking for (£10 per square foot) and what was actually decided (£6 per square foot) multiply by the area of the premises (85,000 square foot) multiply by the term of the lease (7 years). 
I have no idea where Moriarty gets the £7.35 million figure. He says that the capital value is measured by 15 times the annual rent. So if this is accepted the long term benefit would be (15 x 4 x 85,000) which is £5.1 million. But, it is doubtful that calculating the “long term” value is of any relevance. The term of the lease was only 7 years. Rents would be reviewed at the end of the term at which point another corrupt act would need to be committed in order to keep the rents at their inflated value.

Also, on page 410 of the report we are given a different view of the value of the benefit to Dunne. He says that the Dunnes were claiming an annual rent of £890k and the arbitrator had decided that the rent was £640k a year. Moriarty doesn’t do the sums, but on this basis the value of the benefit over 7 years would have been £1.75 million and not the £2.38 million he calculates on page 31. This is an example of the report being more like a statement for the prosecution than an objective, dispassionate analysis of what happened.
So, were Dunne and Lowry “profoundly corrupt to a degree that was nothing short of breathtaking”? The first thing to be said is that the “corruption” failed in its implementation. It was “attempted corruption” which did not succeed in its objective. The impression given was that the attempted corruption was fairly half hearted. Ben Dunne said in evidence that his phone call to Lowry was “spontaneous”. He did not consider the implications of what he was doing. That is, he was not only attempting to use personal contacts to obtain an advantage, but that he was involving a public office holder whose duties involved protecting the interests of the State.
Lowry, made two informal attempts to exert influence. To Mark FitzGerald’s credit he considered the approaches improper and refused to make any contact with his employee conducting the rent review. There was no further pressure or threats exerted on FitzGerald and the arbitration was allowed to proceed untainted.

If FitzGerald’s evidence is correct – and it probably is – Dunne and Lowry’s behaviour was improper, but in my opinion to call it “profoundly corrupt to a degree that was nothing short of breathtaking” is an exaggeration.

The Mobile Phone License award

 Except for the involvement of Michael Lowry, there is no connection between Lowry’s tax affairs, his relationship between Ben Dunne and the awarding of the Mobile phone licence to the Esat consortium. As indicated above, the implications for the State are far more profound if a finding of corruption is made re: Esat. The fact that the terms of reference of the Tribunal - as well as Moriarty’s interpretation of them - are so broad is, in my opinion, problematic.

If a person is charged with being a bank robber, it is considered inadmissible as evidence that he might also be a wife beater. This principle does not apply to the Tribunal. So, the fact that Lowry evaded tax and that he was amenable to improper influence from Ben Dunne is allowed influence a report on the question of corruption in the awarding of the mobile phone licence.

The decision to grant the license to Esat was made in October 1995. There followed a period of negotiation which concluded in May 1996 with the formal award of the licence. Moriarty could find no evidence of any corrupt payment by Esat before the awarding of the licence. In my opinion, the evidence that he adduces after the award is very weak.

The following was the evidence examined:

1) Verbal evidence of Barry Maloney

2) Payment by Telenor, an Esat partner to Fine Gael

3) Payment to Lowry by David Austin

4) Mansfield property transaction

5) Cheadle property transaction

6) Doncaster property transaction

7) Share transactions in Esat

Verbal Evidence of Barry Maloney

  Barry Maloney was a college friend of Denis O’Brien. Maloney was a successful businessman in his own right and was employed as a senior executive in Rank Xerox in the USA before O’Brien appointed him as Chief Executive of Esat Digifone. Esat Digifone was the successful bidder for the mobile phone license. It consisted of Esat telecommunications, led by Denis O’Brien; Telenor, a Norwegian telecommunications company; and a Dermot Desmond investment company IIU. The ownership of the consortium was divided 40%, 40% and 20% respectively.

Maloney claimed that around October of 1996 he had a conversation with O’Brien in which O’Brien said that he had made a payment of £100k to Lowry; £100k to another unnamed person; and £100k that got “stuck with an intermediary”. This was done shortly after the awarding of the licence in May 1996.

O’Brien has not denied that a conversation, or at least a similar conversation, might have taken place. However, he gave two mutually exclusive but not contradictory explanations. Firstly, he was being jocose. The reason for the joke was that he was frustrated by Maloney’s unwillingness to pay consultancy fees following the award of the license. This was a source of embarrassment to O’Brien who had to meet the relevant people socially. I don’t find this explanation implausible. It has also been my experience that successful businessmen are driven by ego. They often like to pretend that their influence is far greater than it actually is. 

O’Brien also gave another explanation. He said that at the time it was very clear that he was about to become an extremely wealthy man. By contrast, Michael Lowry’s business was in serious trouble and his political career was in ruins. O’Brien, who seemed to share a similar right wing political perspective, had thought of making a payment to Lowry, but then thought better of it. O’Brien denies that he ever made any payment to Lowry.
The problem with Maloney’s evidence is that the Tribunal could not find any corroborating evidence. The amounts that Maloney gives don’t tie in with any transactions known to have been received by Lowry. Moriarty makes great play of the phrase “stuck with an intermediary” but elsewhere in the report any evidence of payments being “stuck with an intermediary” occur after Maloney’s conversation.
Payment of $50,000 by Telenor

This payment was initiated by David Austin. Austin is a person who appears quite often in this report. He was a Smurfit executive who was also an enthusiastic supporter of Fine Gael. He was a lifelong friend of both O’Brien and O’Brien’s father. He also was a friend of Michael Lowry on the basis of a shared interest in politics and horseracing. Lowry claims that his friendship with Austin was very close and at times they were in almost daily contact.
In 1995 Austin was retired and living in the UK. Fine Gael’s finances were in very bad shape. Its debts amounted to about £3 million. Austin had the idea of copying Fianna Fáil and embarking on a fundraising drive in the United States. The idea was to organise a dinner in New York at which the Taoiseach John Bruton would appear. In November 2005 Austin approached his longstanding friend Denis O’Brien. It was agreed that a contribution of $50,000 for a table would be made. 
This approach by Fine Gael and David Austin was probably injudicious given the awarding of the license only a month before and formal contracts had not been signed. O’Brien says that he suggested that Telenor (a 40% member of the Esat consortium) would contribute since that company wanted to become involved in Irish affairs. Also, at that time Esat was not in a position to come up with that money. 

This version of events is disputed by Telenor who claimed that it was always its understanding that Esat would compensate Telenor for the payment. Moriarty suggests that the payment was routed through Telenor to hide its true source (O’Brien and Esat). 
The arrangement was that Telenor would pay David Austin and Austin would transfer the funds via an offshore account to Fine Gael. When the time came for the deed to be done Telenor insisted on documentation (those damn Scandanavians!). Austin decided to invoice them for “consultancy services”. 
When the payment was received by Austin he transferred the funds to Fine Gael. It seems that it belatedly dawned on Fine Gael that all of this might not look good. What followed is the stuff of pure comedy. The party decided that it had to give the money back. But who to give it back to? It decided to return the cheque to Telenor since this was where the payment had come from. But Telenor had already been compensated so it had to give it back to Esat. Esat did not want to take it back because acceptance would imply that there was something improper about the original payment.
At the time some enterprising charities suggested that if nobody else wanted the money well…

Moriarty does not claim that the payment had anything to do with the Esat award. Nor was there any suggestion that Lowry had any involvement in the transaction. Indeed the legal advice that Fine Gael received was that the payment did not come under the terms of reference of the Moriarty Tribunal. But Moriarty justifies his interest in this by arguing that even though Lowry did not participate in the US funding event the fact that he was a Fine Gael trustee placed it under the terms of reference of the Tribunal.

Earlier we have seen that Moriarty attached great significance to Barry Maloney’s evidence that O’Brien said that 100k was “stuck with an intermediary”. It could be said that in this instance a sum of money was stuck with an intermediary. But this is hardly corroborating evidence. The amount involved was not £100k, but $50k which equalled about £31k at the time. Secondly, this amount was not stuck with the intermediary at the time Maloney had his conversation with O’Brien. It was only in 1998 that Fine Gael attempted to return the money paid to them by Telenor.
So what does Moriarty conclude? He says:

“Any suggestion that the payment by Telenor was legitimate as an expression of interest in Irish affairs, but not by any other entity or shareholder within the Esat Digifone consortium was specious and untenable.”
This reads more like a sneer than a detached conclusion of a judge wishing to keep within the terms of reference of his report.

Payment to Lowry by David Austin

The ubiquitous David Austin paid £147k to Michael Lowry in Autumn of 1996 via an offshore account. By coincidence in August 1996 O’Brien had concluded a two part payment totalling 150k (the first one amounting to 50k the second 100k). Moriarty thinks that the payment was in effect a payment of 147k to Lowry from O’Brien and the payment to Austin was just a smokescreen.

Here again we return to the evidence of Barry Maloney that 100k was “stuck with an intermediary”. But at the time of Maloney’s conversation it wasn’t stuck with an intermediary it was safely in an offshore account owned by Michael Lowry. Secondly the total amount involved was not 100k but 147k.

O’Brien claims that his payment of 150k to Austin had no connection with the payment of the 147k from Austin to Lowry. His payment to Austin related to the purchase of a holiday home in Marbella. The original price agreed in July 2006 was 165k, but Austin wanted the use of the house until the Autumn of 1997 when the Ryder cup was played in Spain. Accordingly, the purchase price was reduced to 150k.

The report goes into the detail of the transaction and finds it extraordinary that a competent businessman like Austin couldn’t find the deeds of the house; and that the legal formalities were not completed until 1998.  
I don’t know why Moriarty finds this extraordinary. I don’t find it in the least surprising.  Also the rather loose attention to legal formalities would not be at all untypical of transactions between close friends.

It is very interesting that for all his analysis Moriarty doesn’t give an opinion on the value of the Marbella home. Was it worth 150k or 165k? This would seem to be an obvious question but the normally voluble Moriarty doesn’t pronounce on it. It seems that Moriarty wanted to avoid the detail of the sale of the Marbella house. Media reports indicate that O’Brien had to practically force the late David Austin’s widow to appear before the Tribunal to confirm that the house had indeed been sold and that they had vacated it permanently in October 1997 as stated by O’Brien.
So what conclusion does Moriarty come to? After all his bluster about the legal documents not been in order he doesn’t deny that a sale of the Marbella property did occur. His contention is that the 150k that O’Brien gave to Austin did not relate to this sale but was used to transmit 147k to Lowry. But if the sale did in fact take place then there must have been two payments of 150k to David Austin: one to bribe Lowry and the other in consideration of the house. But Moriarty couldn’t find the second payment. And if O’Brien was intent on putting 150k into Lowry’s account through an intermediary, why complicate matters by buying a property from the same intermediary? 
The payment of 147k by Austin to Lowry was a loan for the purposes of a refurbishment of a property in Carysfort Avenue, Blackrock, Co. Dublin. It might be said that it was a coincidence stretching credibility that roughly the same amount of money left O’Brien’s account and then ended up in an offshore account owned by Lowry. But is it really so implausible? Austin had a very close relationship with O’Brien and it appears that Lowry had also a very close relationship with Austin. Following the sale of his Marbella property Austin had 150k in cash. What could he have done with it? In the circumstances it does not seem far fetched that Austin would lend the cash to his friend Michael Lowry.

Moriarty attaches great significance to the fact that the transactions were routed through off shore accounts. But both O’Brien and Austin were not resident in Ireland. At one stage Moriarty suggests that Lowry, rather than Austin, wanted the 147k to be transferred to an offshore account. He thinks that such an open and sociable person such as Austin would not instruct Lowry to open an off shore account so as to receive the 147k. Here, in my view, Moriarty is grasping at straws. The idea that a sociable person would not contemplate clandestine transactions is just nonsensical. We already know that he did precisely this for the $50,000 Telenor payment. And Lowry had no direct connection with this transaction.

In November 1996 Lowry’s political career was in ruins. He was forced to resign from the cabinet following revelations of tax evasion in connection with transactions with Ben Dunne. He may well have felt that he would not be re-elected to the Dáil and decided to divest himself of the property in Carysfort Avenue in January 1997. He repaid his loan of 147k plus interest to David Austin in February 1997. So the transfer of funds which had supposedly originated with Denis O’Brien had reverted to Austin or to use Barry Maloney’s phrase had “got stuck with the intermediary”. The only problem (apart from the amount involved) is that according to Maloney this had already happened by October 1996.    
Instead of coming to the obvious conclusion that Lowry was repaying a loan from Austin (and Lowry was able to produce a document from Austin confirming repayment of the loan), Moriarty concludes that the only reason that the so called loan was repaid was that Lowry became aware of the setting up of the McCracken Tribunal. But as we will see later the same prudence did not apply to later transactions involving associates of O’Brien.
Moriarty often uses a circular argument to “prove” his case. So, if it is assumed that O’Brien paid Lowry 150k via David Austin, proof that the assumption is correct is the fact that O’Brien concealed his payment to David Austin from the Tribunal. But this logic only works if it is assumed that O’Brien is guilty in advance. If, on the other hand, O’Brien’s version of events is accurate and the 150k payment to Austin related to a property transaction then it is perfectly in order for O’Brien NOT to declare the transaction to the Tribunal since it had nothing to do with Michael Lowry.
Mansfield Transaction

At this stage a foreign reader of the Moriarty Report might well think that if “Paddy” is corrupt he is not very good at it. All these transactions take place and yet there is a persistent pattern of the money failing to end up in the corrupt politician’s bank accounts! What’s the matter with these people?!

If Moriarty is correct in his suspicions, it is a very sad reflection on our educational system that O’Brien was apparently still trying and failing to pay off Lowry 3 years after the license award. In March 1999 a stg£300k payment was made from an account controlled by O’Brien to a lawyer in the UK. The payment was made by Aidan Phelan, Denis O’Brien’s accountant. According to O’Brien this stg£300k was owned by Phelan and related to consultancy work surrounding the Esat Digifone bid. 

The stg£300k was for the purpose of engaging in property investment in the UK with, of all people, Michael Lowry. It seems that the prudence which led Lowry to pay back his 147k loan to David Austin did not apply to doing business with another O’Brien associate. The initial property investment was in Mansfield and would cost stg£250k. Lowry paid Stg£25k in to the same account opened by the English Lawyer.  According to Lowry the arrangement was that he would buy a 10% share in the property and Phelan would own 90%. The surplus of Phelan’s funds would remain in the lawyer’s account for future property investments.
Moriarty’s contention is that the person behind the transaction was O’Brien. However, ownership of the Mansfield property was vested with Lowry. Moriarty adduces no convincing evidence to support this contention. The only thing he comes up with is that Lowry sought taxation advice on the capital gains transaction. Moriarty believes that such advice would not have been sought for such a small investment of stg£25k. Therefore Lowry must have really owned 100% of the property. Again, I find Moriarty’s argument very unconvincing. 

There are at least two reasons why Lowry would have sought taxation advice. After his recent experience of having had all prospect of ever again holding high public office destroyed through revelations of tax evasion it would be very understandable that he would want his tax affairs in order.  Secondly, Lowry intended to make a number of investments in the UK. The taxation advice he would receive for the small transaction would also have applied to other transactions.
Here we have another lacuna in the Moriarty investigation. We saw earlier that Moriarty had no interest in the value of the Marbella property sold to Denis O’Brien, but here he seems uninterested in the nature of the taxation advice given to Lowry. It seems to have been quite detailed and expensive since Moriarty concludes that the expense couldn’t be justified by an investment of a mere stg£25k. Presumably, the advice would have included calculations of anticipated gains and costs, but Moriarty gives no details about this which would have been very relevant to his theory.
Cheadle Transaction
The second UK investment was in Cheadle. The original plan was that Lowry would invest 100% in this property. Aidan Phelan did not wish to participate in this investment amounting to stg£445k. However, he lent Lowry the balance of the funds he had in the English lawyer’s account and introduced him to Woodchester Bank. Lowry initially obtained approval for a loan from Woodchester on the basis of a guarantee given by a Cork businessman called John Daly. For once this person had no connection with Denis O’Brien. 
Unfortunately, Daly having signed the guarantee and faxed it to Woodchester, then got cold feet and decided that he would not send the original document to the bank and therefore the guarantee was not validated. It appears that Aidan Phelan was very embarrassed by this. He had introduced Lowry to the bank, with which he had a close relationship and Lowry had failed to deliver as regards obtaining a guarantee. Secondly, there had already been a legally binding commitment to purchase the Cheadle property. Phelan stepped in to the breach and borrowed from Woodchester to finance the investment. Lowry had ceased to have any financial involvement in the Cheadle investment. It was now 100% owned by Phelan… or at least that is how it appeared. But Moriarty knows better. 
Moriarty believes that the efforts of Lowry to borrow from Woodchester were an elaborate charade. There was never any intention for Lowry to borrow from Woodchester. The funding was always going to come from Aidan Phelan and Phelan was merely a front man for Denis O’Brien. And although the source of the funding was to come from O’Brien 100% ownership would be vested in Lowry.

It’s certainly an interesting theory, but the evidence to support it is pretty flimsy. Unfortunately the Woodchester’s files relating to the transaction are incomplete. This might be considered suspicious if we didn’t know about Irish banking practice which seemed to operate on the basis that the wealthier the client the sloppier the paperwork. It also seems that when Woodchester was taken over by Investec Bank some files went missing.

The bank official dealing with the transaction was Michael Tunney. Although there has never been any documentation to show involvement by Denis O’Brien in the loan of stg£420k by Woodchester to Aidan Phelan for the Cheadle investment, Moriarty still believes that O’Brien was involved.
The basis of his belief is the evidence of bank officials who had a peripheral involvement in the transaction. Michael Tunney does not deny that he might have given the impression to his colleagues that this was a Denis O’Brien transaction. Moriarty asks rhetorically: if Denis O’Brien had no involvement in the transaction why would bank officials be under the impression that that was the case?

Well, I can see why Tunney might in certain circumstances have given that impression even if there was no foundation to it. He had authorised a loan of stg£420k with the most flimsy paperwork imaginable. How could he have justified such an action, especially to the new owners of the bank? It is very plausible that he would have said something like: Phelan is an “O’Brien man”; it’s an O’Brien transaction; don’t worry about it; it will be repaid.   

But the hard facts of the matter are that if Phelan had defaulted on the loan the bank would have had no legal recourse to O’Brien. All else is speculation.

In normal circumstances the question of who had owned an asset could be deduced from how the sales proceeds were distributed. However, at this stage since the parties involved are aware of the Tribunal’s scrutiny, Moriarty could argue that any distribution of the proceeds not according with his theory is unconvincing as evidence.
However, late in 2000 there was a possibility that both the Mansfield and Cheadle properties would be sold together in one deal to the same purchaser. Moriarty discovered documentation from the prospective purchaser’s lawyers indicating that Lowry’s consent was necessary for the handing over of the title deeds to the properties. The implication seems to be that this is proof that Lowry owned both properties. But in my view the fact alone that Lowry owned 10% of one of the properties would have been an impediment to the transfer of ownership of both properties in the same deal.
Moriarty mentions in passing that the lawyer for the vendors, Christopher Vaughan, wanted both properties to be valued separately. He doesn’t draw any conclusions from this, but one reason why this might have been necessary is that the two properties were NOT owned by the same person (Michael Lowry) and Lowry did in fact only own 10% of the Mansfield property and had no financial involvement with the Cheadle property.

The deal to sell the Mansfield and Cheadle properties fell through. However, it is interesting to note the proposed sale price. It was stg£1.3 million. Remember only a short period before the purchase price of Mansfield was stg£250k and Cheadle stg£445k. So it looked like the owners of the properties would make a killing.
But how must Lowry have felt about all of this? If his evidence is to be believed, he came very close to owning 100% of the more valuable property (Cheadle) but ended up not owning any of it. All he had was 10% of the smaller property (Mansfield). So what could have been a jackpot was only likely to result in a very modest capital gain. The other galling point from Lowry’s point of view is that he seems to have had a much more “hands on” role in the property transactions than Phelan. Phelan had used his financial clout to extract Lowry from the Cheadle deal and yet Lowry was under a moral obligation to help sell the Cheadle property with no benefit for himself.
It seems that Lowry wanted a greater piece of the action. Aidan Phelan in his evidence to the Tribunal suggested that Lowry was “running in the undergrowth”. Moriarty doesn’t speculate as to what this might mean, but it is at least a possibility that Lowry wanted to find a purchaser for both properties. Before selling the property Lowry himself would buy the properties from Phelan and then sell on to the purchaser making a very substantial profit. In order to implement this plan he needed to give the impression to the English lawyer, Christopher Vaughan, that he had had a greater financial involvement than was actually the case.
The Doncaster Transaction

Denis O’Brien does not dispute his involvement in the purchase of the Doncaster Rovers stadium. The plan was to purchase the stadium with a view to developing the property as a retail centre and relocate the stadium on the outskirts of Doncaster. The deal was done around 1998. It appears to have been a complicated deal involving retention clauses. This gave rise to a legal dispute with the vendors.
Unfortunately for O’Brien he used the same property agent as Lowry and Aidan Phelan had used for the Mansfield and Cheadle investments. This was a person based in Northern Ireland called Kevin Phelan, who was not related to Aidan Phelan. Perhaps because the same property agent was used, the same lawyer, Christopher Vaughan, was used for legal advice. And to really put the cat among the pigeons O’Brien’s accountant Aidan Phelan was also involved in a professional capacity in the deal.
If that wasn’t bad enough Lowry had only recently been introduced to Kevin Phelan and was sniffing around. It is important to emphasise at this point that the Doncaster deal was in train before the Mansfield and Cheadle deals. The Moriarty narrative is not in chronological order, which can be confusing, but is in the order in which he discovered the evidence. 
Moriarty’s interest in the Doncaster deal arose from a series of articles published in The Irish Times by Colm Keena in 2003. The article included details of a letter written by Christopher Vaughan to Michael Lowry dated 25/9/98. This letter followed meetings with Vaughan over the previous two days. The letter indicates that he had not realised Lowry’s “total involvement” in the Doncaster transaction. It seems that the only reason that he had come to the conclusion that Lowry had “total involvement” is that Lowry gave that impression to him and Lowry had been present at a meeting with Kevin Phelan in which the details of the Doncaster deal were discussed. Vaughan said in evidence that Lowry had no input before or after the deal.
Moriarty attaches great significance to this letter which is the sole piece of evidence linking Lowry to the Doncaster deal. He further goes on to say that Vaughan is an “experienced and astute solicitor” and couldn’t have been mistaken about Lowry’s involvement. But this “experienced and astute solicitor” was inaccurate about the dates of the meetings he had with Lowry. He was also inaccurate about the times and venues. He also consistently managed to misspell Aidan Phelan’s name in his documents as well as showing sloppiness in the drafting of letters.

It is beyond the scope of this article to discuss the constitutional aspects of the Tribunal. Nevertheless it is worth mentioning that the Tribunal lawyers did not consider it appropriate to even ask The Irish Times journalist Colm Keena for the source of this document or other documents that were leaked to the Tribunal. On the other hand, confidentiality did not apply to the solicitor client relationship. Moriarty denies this was the case. But the Tribunal was able to obtain two versions of confidential advice to Denis O’Brien senior from his solicitor.
The mere existence of the Tribunal became a handicap for Denis O’Brien’s ability to do business. When a legal dispute arose over the Doncaster Rovers property one of the vendors obtained the letter of 25/9/98 referred to above and attempted to blackmail Denis O’Brien Senior. 
The property agent Kevin Phelan also became embroiled in a dispute with O’Brien over fees for consultancy services. It is widely believed that he was the source for the leaking of various documents to The Irish Times. And yet because Phelan is resident outside the jurisdiction he could not be compelled to account for his role in the various UK transactions, neither could the English vendors of the Doncaster Rovers property be compelled to submit to questioning by either lawyers for Denis O’Brien or even the Tribunal’s lawyers.

Share Transactions

I am reluctant to bring the reader up another garden path. This relates to share transactions following the flotation of Esat. Errors were discovered in the allocation of shares to David Austin. The errors were corrected and Moriarty has to conclude:

“there was no evidence that connected this transaction, or indeed the initial share transaction on behalf of Mr Austin, of which $50,000 was funded by Mr. O’Brien, to Michael Lowry, within the meaning of the Tribunal’s terms of reference, or in any other respect”

Conclusion
Moriarty’s report on alleged payments to Lowry is biased. It certainly is not an even handed objective investigation.
It would not be quite accurate to say that there is no evidence linking Denis O’Brien payments to Michael Lowry. But the evidence is circumstantial. To an outside observer it is certainly surprising that O’Brien seemed to have entangled himself, albeit indirectly, with Lowry in various business transactions after the award of the license. But there were other extraordinary coincidences that could not have had a sinister implication. For example, one of Lowrys customers in the meat packing business had also done business with Kevin Phelan the property agent involved in the UK investments. And it seemed Phelan always used Christopher Vaughan the English solicitor. 
A benign interpretation would be that Ireland is a small place and within that small place there were only a very small number of Irish people involved in investing in the UK commercial property scene in the late 1990s. It is possible that if an Irish person wanted to become involved in this area there was a very strong possibility that he would have had dealings with Kevin Phelan. 
Lowry’s position as Minister for Communications would have put him in contact with Esat employees, which would explain his relationship with Aidan Phelan. 

More importantly, O’Brien had a close personal and business relationship with David Austin.  Michael Lowry had also a close personal and business relationship with Austin. Under the circumstances it does not seem extraordinary that Lowry and O’Brien’s paths would cross.
The malign interpretation, which Moriarty believes, is that O’Brien wanted to make payments to Lowry a significant amount of time after the awarding of the license. O’Brien might have felt some sympathy for Lowry, but it is difficult to believe that he would take the risk of making such payments. What possible benefit could there have been to O’Brien? The license had already been awarded. Lowry was no longer a cabinet minister so there was nothing that he could give O’Brien in return. The benefit was zero and the risk was enormous.
Could Lowry have been blackmailing O’Brien? It doesn’t seem plausible. If this was the case any payments would have further compromised O’Brien. And what could Lowry have had to blackmail O’Brien with? If there was anything, it would most likely have implicated Lowry as well.  

Moriarty completely fails to provide any convincing hard evidence to show that there were corrupt payments made to Michael Lowry. He relies on speculation and hearsay. And the speculation and hearsay is just not plausible.

